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In THE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,330 


D. C. TRANSIT SYSTEM, INC., 
Appellant, 
v. 


ANNIS DAVIS, 
Appellee. 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLANT 


Jurisdictional Statement 


This appeal is from a final judgment in an action for 
damages for personal injuries following a jury verdict in 
favor of appellee. Jurisdiction of this Court to hear the 
appeal is predicated upon United States Code, Title 28, 
Section 1291. 


Statement of Case 


Appellee sued appellant for damages for personal in- 
juries claimed to have been sustained by her on June 15, 
1960, when appellant’s bus, in which she was a passenger, 
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collided with a tree. (J.A. 4A, 9A). Appellant admitted 
liability and therefore the sole question for the jury was 
what amount should be awarded appellee to fairly and 
reasonably compensate her for the injuries and damages 
she may have sustained as a proximate result of this ac- 
cident. (J.A. 54A) 


After the accident, the evidence revealed, appellee left 
the scene in a cab and went to the home of her brother- 
in-law. (J.A.10A). Her brother-in-law recommended that 
she see Dr. William L. Statom, M.D. (J.A. 10A, 11A).? 
It was Dr. Statom’s diagnosis when he saw her that day 
that she had sustained the following injuries: strain, 
cervical, acute, bilateral, traumatic (J.A. 38A); con- 
tusion or bruise of the left frontal area (J.A. 38A); 
post-traumatic cerebral syndrome, that is, headache with 
dizziness (J.A. 839A); a combination of contusion and 
sprain of the left front chest muscle (J.A. 839A); con- 
tusion of the left thigh (J.A. 389A); and, contusion of 
the upper left inner pretibular knee area. (J.A. 39A). 
Appellee remained under Dr. Statom’s care through the 
summer and in September the doctor was of the opinion 
that she would get over her problems. (J.A. 41A). 
Appellee then ceased seeing Dr. Statom. She next saw a 
Dr. Cannaday whom she went to approximately four 
times. (J.A. 254). He was not called to testify, how- 
ever. Then in April of 1961, some ten months after the 
accident, appellee went to see her family physician, Dr. 
Thurston. (J.A. 44A). He testified that he was in a 
dilemma concerning her complaints. (J.A. 49A). There- 
fore he referred her to a specialist for an evaluation be- 
cause he could not nail down any one thing. (J.A. 49A). 
It was learned that the specialist reported that he could 
not find anything to substantiate appellee’s complaints. 
(J.A. 854, 484). However, he too was not called 
to testify. After receiving the specialist’s negative 


1 She sustained no broken bones and was not hospitalized. 
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report Dr. Thurston saw appellee one more time. (J.A. 
49A). 


Subsequently appellee saw a Dr. Laszlo Ormandy to 
whom she complained of low back pain and pain in the 
left knee. (J.A. 28A). Dr. Ormandy’s prognosis was 
guarded. (J.A. 832A). He did not know what the end 
result would be. J.A. 32A). 


Appellant was permitted to have appellee examined by 
Leonard T. Peterson, M.D. (J.A. 51A). Unfortunately 
he was unable to testify and therefore his report was read 
into evidence. (J.A. 52A). The report concluded: 


Mrs. Davis incurred strain and contusions involving 
the head, chest, left leg, and back. She has slight 
residual symptoms. The examination and x-rays are 
considered normal. It is my opinion that [appellee] 
does not require treatment, and she has no permanent 
residual disability. (J.A. 538A). 


Although appellee’s counsel did not so request, the 
trial court instructed the jury that they could find that 
appellee sustained permanent injuries as a result of this 
accident and award her damages therefor. (J.A. 57A). 
Appellant’s counsel promptly objected. (J.A. 58A, 59A). 
The Court, however, did not change its charge since it was 
of the view that appellee’s testimony of present complaints 
of pain and Dr. Peterson’s report warranted the charge. 
(J.A. 58A, 59A). 


The evidence reflected that appellee incurred some 
$1,100.00 of claimed special damages, the bulk of which 
was due to alleged lost earnings, as a result of this ac- 
cident. The jury returned a verdict in favor of appellee 
in the amount of $11,000.00. (J.A. 60A). 


Statement of Points 


1. The trial court committed prejudicial error in 
charging the jury that they could find that plaintiff 
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had sustained permanent injury and award her damages 
therefor when there was no basis for such a charge. 


2. The jury’s verdict in this case was so excessive and 
out of proportion to the extent of the injuries and dam- 
ages established by the evidence that a miscarriage of 
justice resulted and the lower court abused its discretion 
in failing to grant a new trial. 


Summary of Argument 


The jury was erroneously instructed that they could 
find that appellee had sustained permanent injuries and 
award her damages therefor because there was no medical 
evidence that appellee’s injuries were permanent whereas 
there was medical evidence that they were not. Since 
the subsequent verdict was so out of proportion to the 
claimed injuries and damages it can only be explained as 
having been the result of this erroneous instruction—or 
improper motive. In either case the trial judge should 


have fulfilled his responsibility of preventing an unjust 
outeome and should have set the verdict aside and award- 
ed a new trial. 


Argument 


I 


There was medical testimony that appellee did not suf- 
fer from any permanent injury as a result of this acci- 
dent. There was no medical testimony that she did. Ac- 
cordingly, the jury should not have been instructed that 
they could find that appellee suffered permanent injury 
as a result of this accident and award her damages there- 
for. The fact that the jury was so instructed constituted 
prejudicial error necessitating a new trial in this case 
because the result of the instruction was a gross miscar- 
riage of justice since the “verdict” was out of all propor- 
tion to the claimed injuries and damages. 


5 


In Alamo v. Del Rosario, 69 App. D.C. 47, 98 F.2d 328 
(1988), this Court set forth the law applicable to the sit- 
uation involved herein. In that case the plaintiff-appellee 
sustained, among other injuries, a lateral dislocation of 
the right knee joint, a fracture of the tibial spines and 
a comminuted fracture of the fibula. Medical testimony 
to the permanent impairment of the injured party’s knee 
was introduced. Whether it was struck was not clear from 
the record. In the absence of medical testimony that the 
injuries were temporary, the foregoing recited facts were, 
the Court stated, “. . . enough to take the question of 
. . - permanence to the jury.” The Court then went on 
to state: 


Cases in other jurisdictions also have permitted an 
inference of permanence to be drawn, without expert 
prognosis, from the nature of the injury and its con- 
tinuance to the time of the trial, and this although 
the injury is not visible or tangible. [Citing cases]. 
When the bad effects of an injury have continued 


for years, and there is no expert prediction, laymen 
may reasonably infer some degree of permanence. 
That they might reasonably refuse to do so would 
be less clear. On the other hand, if respectable 
physicians testify without contradiction that an in- 
jury is temporary, reasonable laymen can hardly 
say that it is permanent. 


In the present case there was no medical testimony that 
appellee’s claimed invisible and intangible injuries were 
permanent—but there was medical testimony that the 
claimed injuries were not permanent. Consequently, rea- 
sonable laymen sitting as jurors in this case should not 
have been invited by the Court in its charge to say that 
appellee’s injuries were permanent and award her dam- 
ages therefor. That they were so invited was error which 
resulted in a gross miscarriage of justice. Appellant had 
admitted liability and therefore the only question for the 
jury was what damages would fairly and reasonably 


6 


compensate appellee for her injuries. It was therefore 
exceedingly important for appellant to have the jury 
properly instructed as to damages since that was the 
only issue in the case. Counsel for appellant promptly ob- 
jected to the erroneous portion of the Court’s charge and 
it was then discovered that the trial court had incorrectly 
recalled certain evidence. The trial court was of the 
view, the record reflects, that the evidence of Dr. Peter- 
son provided a basis for the instruction. This was incor- 
rect because the doctor’s opinion was unequivocal: “. . . 
she has no permanent residual disability.” Because of 
this mistaken recollection, to which the trial Court ad- 
hered, the charge was not altered or changed. The ex- 
cessiveness of the verdict renders apparent the conclu- 
sion that appellant was prejudiced thereby. 
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It is axiomatic that a party whether he or she be an 
individual or it be a transit company is entitled to a fair 
and impartial verdict not motivated by sympathy, bias 
or prejudice. Unfortunately, the “verdict” below was so 
manifestly unjust that it is only explainable as having 
been the result of improper motivation.? Accordingly, the 
trial judge should have set it aside and awarded a new 
trial. His failure to do so was an abuse of discretion. 


The Supreme Court aptly stated in Patton v. Texas 
and Pacific Railway Co., 179 U.S. 658, 660 (1901) : 


. . . the judge is primarily responsible for the just 
outcome of the trial. He is not a mere moderator 
of a town meeting, submitting questions to the jury 
for determination, nor simply ruling on the admissi- 
bility of testimony, but one who in our jurisprudence 
stands charged with full responsibility. 


There was an unjust outcome of the trial in this case. 
Accordingly, the trial judge should have fulfilled his full 


2 or a prejudicially erroneous charge. 


responsibility by setting the verdict aside and awarding 
a new trial. 


Appellee was involved in an unfortunate accident for 
which appellant admitted it was responsible. Appellee 
sustained no broken bones and was never hospitalized. 
The first physician seen by her was of the opinion that 
she would get over her problems whereas another of her 
physicians was not sure what the end result would be. 
Her family physician was in a dilemma concerning her 
complaints and could not nail down any one thing. Ac- 
cordingly, he referred appellee to a specialist. The spe- 
cialist could find nothing to substantiate her complaints. 
There was no medical testimony that appellee suffered 
from any permanent injury. There was medical testi- 
mony that she did not. Her claimed special damages 
totaled approximately $1,100.00. 


These summarized facts render abundantly clear the in- 


escapable conclusion that the “verdict” in the amount of 
$11,000.00 must have been the result of sympathy, pas- 
sion, prejudice or bias since it bears no relationship to the 
claimed and proven injuries and damages. Since this is 
so the trial judge should have fulfilled his responsibility of 
preventing a miscarriage of justice by setting aside the 
verdict and awarding a new trial. This he failed to do. 
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Conclusion 


Both appellee and appellant were entitled to a properly 
motivated verdict from a properly instructed jury. Since 
the record and verdict demonstrate that appellant was 
denied one or both of these, the case should be reversed 
for failure to grant appellant’s motion to set aside the ver- 
dict and award a new trial. 


Respectfully submitted, 


FRANK F. ROBERSON 
JEREMIAH C. COLLINS 
800 Colorado Building 
Washington, D. C. 
Attorneys for Appellant 
Of Counsel: 


Hocan & HARTSON 
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APPENDIX 
CIVIL DOCKET 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Proceedings 


Deposit for cost by 
Complaint, appearance Jury Demand. filed 


Summons, copies (1) and copies (1) of Com- 
plaint issued ser. 10-31-60. 


Answer of deft to complaint; c/m 11-21-60; 
appearance of Hogan & Hartson. filed 


Calendared (N). 


Notice by deft to take deposition of pltf; ue 
11-29-60. 


Notice by deft of taking deposition of a 
¢/m 12/15/60. filed 


Deposition of pltf 1/11/61. ($86.40 pd by 
deft) filed 


Called Assistant Pretrial] Examiner 
First notice under Rule 13. 
Certificate of Readiness. AC/N filed 


Pretrial Proceedings Pretrial Examiner 


List of witnesses by defendant ¢/m 5-20-63. 
filed 
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Proceedings 


Motion of pltf. to produce and permit inspec- 
tion & copying; P & A; ¢/m 5-24-63. (Fiat) 
McGuire, C.J. 


Motion of plaintiff for an order directing de- 
fendant to produce and permit inspection 
and copying of certain records granted. 
(fiat) (N) (AC/N) McGuire, C.J. 


Motion of deft. to vacate order for prodiction, 
P&A, ¢/m 8-6-6383 MC 8-6-63. filed 


Opposition of plaintiff to defendants motion to 
vacate order for production of documents, 
c/m 8-14-63. filed 


Opposition of defendant to motion for produc- 
tion; ¢/s 10-11-63. (fiat) Holtzoff, J. 


Order denying plaintiff’s motion for produc- 
tion of documents, without prejudice. (N) 
Holtzoff, J. 


Jury sworn; trial begun and respited to Oct. 
29, 1968. (Rep: E. Markwalter) Sirica, J. 
Trial resumed; same jury; Verdict for plain- 
tiff vs. defendant in sum of $11,000.00. 
(Rep: E. Markwalter) Sirica, J. 


Verdict and judgment for plaintiff vs. defend- 
ant in sum of $11,000.00 (N) Sirica, J. 


All exhibits returned to counsel for plaintiff. 


Motion of defendant for a new trial, P&A, Af- 
fidavit, ¢/m 10-31-68, MC 11-1-63. filed 


Answer of plaintiff to motion for new trial, 
c/m 11-5-63, P&A’s. filed 
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Proceedings 


Order overruling motion of defendant for new 
trial. (N) Siriea, J. 
Notice of appeal by defendant from order of 


Nov. 7, 1963, Deposit $5.00 by Collins. Copy 
mailed to Robert T. Smith, Esq. led 


Certified Record of Official Court Reporter pp 
1 to 127 October 25 and 29, 1968. (Court’s 
copy) (Rep: E. Markwalter) filed 


Transcript of proceedings, Oct. 25 & 29, 1963, 
pp. 1-127. (Rep: Ernest Markwalter) At- 
torney’s copy. filed 


Record on Appeal delivered to U.S.C.A. De- 


posit by Jeremiah C. Collins $1.25. 
Receipt from U.S.C.A. for original papers. filed 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3542-60 


ANNIs Davis, 5018 Hunt Street, N. E., Washington, D. C., 
Plaintiff, 
vs. 


D. C. TRANSIT SysTEM, INC., (a corporation), 
3600 M Street, N. W., Washington, D. C., 
Defendant. 


COMPLAINT 


Personal Injuries to Passenger on Bus 


(1) Jurisdiction of this Court is invoked because the 
amount involved exceeds the sum of $3,000.00, exclusive 
of interest and cost of this suit. 


(2) On or about the 15th day of June at approximately 
10:00 a.m. the plaintiff was riding as a passenger on a 
bus of the defendant corporation, which is engaged in the 
business of transporting passengers for hire. 


That at the time and place aforesaid the bus on which 
the plaintiff was riding came into collision with another 
bus owned and operated by the defendant corporation at 
the intersection of Georgia Avenue and Alaska Avenue. 


That as a result of the accident aforesaid the plaintiff 
was thrown to the floor of the bus causing her to suffer 
an acute strain of her cervical spine, left frontal con- 
tusion, a post traumatic cerebral syndrome headache 
with resulting sever dizziness, acute strain and contusion 
of the upper left anterior chest wall, contusion of the left 
thigh and contusion of the upper left inner pretibial, 
osteitis of upper left tibial. 


5A 


The plaintiff further, as a result of the accident, sus- 
tained loss of earnings, medical expense, doctors bills and 
extreme mental anguish, physical pain and suffering. 

That the aforesaid accident and resulting injuries and 
damages to the plaintiff was caused by the sole negligence 
of the employee drivers of the aforesaid buses of the de- 
fendant. 


WHEREFORE, plaintiff demands judgment against the 
defendant in the sum of $25,000, plus interest and cost 
of this suit. 

/s/ Robert T. Smith 
Rosert T. SMITH 
910 17th Street, N. W. 
Washington, D. C. 
Attorney for Plaintiff 
Plaintiff demands Trial By Jury 
* * * 


ANSWER 


First Defense 


The complaint fails to state a cause of action entitling 
the plaintiff to relief. 


Second Defense 


1. Defendant admits that on June 15, 1960, two ve- 
hicles owned and operated by this defendant were in col- 
lision at 16th Street and Arkansas Avenue, N.W., in 
the District of Columbia. 


2. Defendant denies the collision aforesaid resulted 
from any negligence on its part or on the part of any of 
its agents, servants or employees. 
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8. This defendant denies each and every allegation of 
the complaint not herein specifically answered. 


HOGAN & HARTSON 


By Paut R. CoNNOLLYy 
Attorneys for Defendant 
800 Colorado Building 
Washington 5, D. C. 


CERTIFICATE OF SERVICE 


A copy of the foregoing answer was mailed, postage 
prepaid, this 21st day of November, 1960, to Robert T. 
Smith, Esq., Attorney for Plaintiff, 910 17th Street, N.W., 
Washington, D. C. 


HOGAN & HARTSON 


By Pau R. CONNOLLY 
Attorneys for Defendant 


TA 


PROCEEDINGS 


* * * ° 


ANNIS DAVIS 


* * * * 


DIRECT EXAMINATION 


& * * * 


State your full name, please. 
A Annis Davis. 


* * * * 


Q Are you employed? A Yes, I am. 
Q Where are youemployed? A 911 E Street. 
Q What is the name of the company? A Burton & 
Son. 
Q What do you do at Burton’s? A I am a seam- 
stress. 


* * * * 


Q Now, Mrs. Davis, going back and directing your 
attention to June the 15th, 1960, where were you living 
at that time? A The same, 5018 Hunt Street. I was 
working at the end of the line on Georgia Avenue, in the 

Rosemary Apartments. 
5 Q What was the name of your employer? A 
Mrs. Fay Weisblatt. 

Q Do you know her address at this time? A No, I 
don’t. 

Q Does she live in the District? A No, she lives out 
there. 

Q Where does she live? A She lives in Rosemary 
Apartments, at the end of the line. 

Q Is that in Maryland? A Yes. 

Q What were your duties for Mrs. Weisblatt? A 
Well, general housework, cooking, taking care of the kids. 

Q Did she have children to take care of? A Yes. 
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Q Now, what was your salary at that time with Mrs. 
Weisblatt? A $37.00. 

Q Now, when you say $37, was that a month, or what? 
A A week. 

Q $87 a week? A Yes. 

Q Did you get meals; were you entitled to 
6 meals? A I were. 

Q What hours did you work? A Well, I was 
due there to meet the bus that would take me out there at 
ten o’clock. 

Q You were due there at ten o’clock? A Yes. 

Q Is that in the morning? A Yes. 

Q What time did you leave? A When she would 
come in. 

Q When was that? A Oh, sometimes it was 5:30 or 
6:00 o’clock, whenever they got in after they closed the 
store. 

Q How long had you been working for Mrs. Weis- 
blatt? A Well, it was over six months. 


* * * * 


8 Q Now, directing your attention to June 15, 
1960, when you were a passenger on a Capital 
8A ‘Transit bus on Sixteenth Street that was in an 
accident with another bus, where were you going 
on that day? A I was going to work. 

Q Now, where were you seated on the bus? A I 
was seated in front of the back door. 

Q Is that towards—you mean the rear door? A Yes, 
the rear door. 

Q You were seated in front of that? A Yes. 

Q Were you seated on the aisle or next to the window? 
A I was seated on the aisle. 

Q Now, what happened, as far as you can recall 
about this accident? Tell us what you saw regarding 
this accident. A Well, we were riding along and I 
noticed, first I heard a scraping sound. 
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Q You heard a scraping sound? A Yes. 

Q What did you notice? A Well, at first I no- 
ticed that it sounded as if the car was up against the 
curb, and the next thing I know we were heading to- 
wards the tree. 

Q Now, is that the last thing before the accident that 
you can recall, heading towards the tree? A That is 

the only thing I can remember. 
9 Q Now, tell us what is the next thing, after 
heading towards the tree, that you recall? 
A Well, after that happened, I was lying down in the 
aisle, and I don’t know who it were that picked me up 
because I didn’t see. 

I remember telling, I said, wait a few minutes, and I 
was lying on the floor, partly in the seat and partly out 
in the aisle. 

I said: If you wait a few minutes and let me turn my 
leg around, I can get up, and he was lifting me up from 
the back onto the seat, and he wanted to lift me up, and 
we were walking, and someone outside said: Is there any 
more? 

And he said: One more besides this one; and that is 
all. 

Q And that is all you recall? A Yes. 

Q He said one more besides this one? He was carry- 
ing you out? A Yes. 

Q When they took you out of the bus, what did you 
do? A Well, we stood there in the front at the door, 
and my name was taken twice. 

Q Someone took your name? A Yes. 
10 Q Do you know who it was? A I don’t know 
whether it was the police or who, but I know it 
was a gentleman with a blue uniform. 

Q Now, did there come a time when you left the 
scene of the accident? A Yes. I was standing there and 
the ambulances was going back and forth, and this man 
came up and said: If anybody could get to their private 
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doctor, to go ahead, because the ambulances were s0 busy 
going back and forth and they could not take everybody 
at one time, and that is when I walked off and got a cab. 

There was a cab available and you got one? 
A Well, I had to stand and wait for one to come along. 

Q Now, where did you go when you got in the cab? 
Where did you have the cab take you? A Well, I was 
headed for my brother-in-law’s. 

Q Where did he live? A He lived at 1822 Eighth 
Street, Southeast. 

Q What was your condition at that time? A Well, 
I was just nervous and upset. 

Were you hurting in any way? A Yes. 
Q Tell the ladies and gentlemen of the jury, and I 
want you to explain to the Court and jury, how 
11 you felt after this accident. A I had a big knot 
over my forehead here (indicating). 

Q Is that on the left side? A The left side, and my 
knee was, below my knee was bruised, and my stocking 
was torn. 

And I had bruises on my thigh, and my hip, and the 
lower part of my back I was hurting. 

Q Now, when you went to your brother-in-law’s house, 
what did he do? A Well, when I walked in he asked 
me what happened, and I could not say anything then, I 
just started in crying. 

And he said: Are you hurt? And I said: Yeah. 

* * * * 

Q Don’t say what your brother-in-law said. That is 

hearsay. Say what he did. 


* * 4 * 


THE WITNESS: Well, he took me to his doctor. 
BY MR. SMITH 


12 Q Did you know this doctor? A No, I didn’t. 
Q Was it a doctor suggested to you by your 
brother-in-law, or he took you there without asking? 
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A He took me to this doctor, and it was his family 
doctor. 

Q This doctor that he took you to, what was his name? 
A Dr. Statom. 

Q Where was his office? A It was, oh, I don’t know 
the address right off, but about two blocks from where he 
lived. 

Q Now, did you continue to see Dr. Statom after that 
first visit, when your brother-in-law took you there? 
A Yes, I did. 

Q What did Dr. Statom do for you on the day that 
your brother-in-law took you there? A Well, he exam- 
ined me. 

Q Did he do anything? A He examined me. 

Q Well, did he do anything? Did he give you any 
medicine? A Yes, he gave me a prescription. 

And did you continue to go back to see Dr. 
13 Statmo? A Yes, I did. 
Q And for what period of time? From June 
15, 1960 up until about when, do you recall? A Well, 
I don’t know just how long I saw him. 

Q Was it a period of several months? A Yes, it 
were. It was over three months. 

Q And what did Dr. Statom do for you during this 
period that you were visiting him? A Well, whenever 
I would go back, he would give me a needle and give me 
hot treatment. 

Q What do you mean, hot treatment? A Electric 
treatment. 

Q Electric treatments and needles? A Yes, he gave 
me needles and electric treatment. 

Q Now, did Dr. Statom at any time refer you to 
another doctor? A Yes, he did. 

Q Who did he refer you to? A It was a specialist. 

Q Do you recall his name? A Not now. 

Q Do you know where he is located? A On Georgia 
Avenue. 
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14 Q Georgia Avenue? A Yes. 

Q Do you know how many times you went to 
the doctor on Georgia Avenue that Dr. Statom referred 
you to? A Several times. 

Q Several times? A Yes. 
Q Now, did the doctor on Georgia Avenue refer you 
to any other doctor? A No, I don’t think so. 
Q Did you ever see a Dr. Smith? A Yes, I did. 
Q Well, who referred you to Dr. Smith? A I don’t 
recall. 


* * * * 


16 Q Mrs. Davis, I show you Plaintiffs Exhibits 
1, 1-A, -B and -C, and ask you to identify these 
for the Court and jury. 
Would you tell us what it says on them? A These 
are receipts I paid every time I went there. 
THE COURT: What is the name of the doctor? 


BY MR. SMITH: 


Q What is the name of the doctor? A Cannaday. 
Q Was he the doctor on Georgia Avenue that you have 
been testifying about? A Yes. 


* * * * 


MR. SMITH: I would like to read this into the 
record. 

THE COURT: You can summarize them or read 
them. Are there four? 

MR. SMITH: Yes. There are four receipts of Dr. 
Cannaday. Plaintiff’s Exhibit No. 1 is a receipt of Dr. 
Lawrence R. Cannaday, MD., for $5, dated December 9, 
1960. 

Plaintiff’s Exhibit No. 1-A is a receipt of Dr. 
Lawrence R. Cannaday, dated October 28, 1960 for 
$10. 
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17 Plaintiff’s Exhibit 1-B is a receipt from Dr. 
Lawrence R. Canaday, dated January 17, 1961 in 
the amount of $3.00. 

Plaintiff’s Exhibit 1-C is a receipt from Dr. Lawrence 
R. Cannaday, dated October 24, 1960, in the amount of 
$5.00. 

* * + * 

Q Now, Mrs. Davis, now that you have identified the 
doctor on Georgia Avenue as Dr. Cannaday, did Dr. Can- 
naday refer you to any other specialist? 


* * a * 


THE WITNESS: Yes, he did. 


* * * * 


Q Do you remember who it was or where he was 
located, or what he did? A Well, he was a specialist. 

Q Do you remember where his office was? What his 
name was? A Yes, sir, Hunter. 


* * * * 


18 Q You don’t recall his name? A No, I don’t 
recall 


Q Do you recall whether Dr. Cannaday referred you 
to any doctor? A Yes, he referred me to a doctor but 
I can’t recall who. 
Q Do you know what that doctor did? A He gave 
me x-ray. 
Q That is all he did, the doctor that Dr. Canna- 
19 day referred you to, that doctor only gave you 
x-ray? A He examined me before he gave me 

the x-ray. 

Q He examined you and gave you an x-ray? A Yes. 

Q Now, did you go to see Dr. Roger Thurston? 
A Yes. 

Q How did you go to see him? Why did you go to 
see him? A Well, I went to see him to see if he can 
help my pain that I was suffering. 

Q Do you recall when you went to see Dr. Thurston? 
Approximately, now. If you don’t recall, say you don’t 
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recall. A I don’t recall right offhand. It was prob- 
ably— 

Q Well, this accident happened in June 1960. Did you 
see Dr. Roger Thurston in 1960 or did you see him the 
following year? A It was the following year. 

Q In’61? A Sixty-one. 

Was it the early part of 1961 or the middle part 
or the latter part? A Seems like it was the middle 
part. 

Q Now, when you went to see Dr. Thurston— 
20 Oh, did you know Dr. Thurston? Had you ever 
seen him before? A He is my family doctor. 

Q He was your family doctor? A Yes. 

Q Now, when you went to see Dr. Thurston, what 
were your complaints? A I was still having pains and 
aches. 

Q Well, now, tell the Court and jury where you were 
having pains and aches. A I was still having pains and 
aches in my knees, and the lower part of my back, and 
where I sit down at. 

Q Now, will you stand up and point to the parts of 
your body that you are complaining about? A My 
knees, right in here (indicating), and the middle part of 
my back, and across here (indicating) . 

Are there any other parts of your anatomy? 
A And the lower part of my back. 

And any complaints in your neck area? A Yes, 
I still have in the neck— 

Q Keep your voice up, now. A The lower part of 
my neck. 

Q Now, you indicated that you had a complaint about 
your knee. What part of your knee? Can you show 

the jury that? Just where is it? A Well, in 
21 here (indicating). 

Q Below your knee? A Yes. 
Q That is the left knee? A Yes, the left knee. 


* * * * 
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BY MR. SMITH 


22 Q Mrs. Davis, I think when we concluded I was 

asking you about your injuries and your com- 
plaints, and when you went to see your family doctor, 
Dr. Thurston, sometime in the early part of 1961. 

As I recall it, you said you had some complaints and 
pains in your left side, your left neck, and your posterior 
region, and in your left leg below the knee. 

Did you have any other complaints at that time? 
A Yes. 

@ What was that? Please tell the jury. A It was, 
I was continuing having headaches. 

Q When did your headaches start? Now, you had 
this accident June 15, 1960. A It started since the ac- 

cident, and I continued with the headaches and 
23 the pain. 

Q What type of headaches did you have after 
the accident? Will you tell the Court and jury? 
A Gnawing headaches and just lingering on constantly. 

Q Now, this is some three and a half years after 
the accident. Do you still suffer with headaches? 
A Not as much as it were, but I do have it at least 
once a day. 

Q You still have headaches every day? A Yes; un- 
less I take something. 

Q What do you take for the headaches? A Well, 
aspirin and bufferine, and stuff like that. 

Q Do you take aspirin and bufferine every day? 
A Pretty near every day. 

Q Now, going back prior to the date of the accident 
in June 1960, did you ever suffer from headaches before 
this accident? A Not before this accident, no. 

Q Were you ever required before this accident to take 
any medicine for headaches? A No. 

Q Before this accident did you have any trouble with 
your back? A Well, I wasn’t sick before the acci- 
dent. 
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24 Q Well, I ask you this question: Did you ever 
have any trouble with your back? A No, not 
before the accident. 

Q What was the general condition of your health be- 
fore this accident? A Well, I would say I was in per- 
fect good health. 

Q Had you been to see any physicians before this ac- 
cident for any trouble? A Not for no— 

Q Well, you testified that Dr. Thurston was your 
family doctor. When was the last time you had seen him 
before this accident, if you recall, approximately? 
A Oh, six years before the accident. 

Q Had you seen any other doctors during that six- 
year period before the accident? A No. 

Q Have you been in any accident before? A No ac- 
cident. 

Q Now, have you ever complained of your left leg? 
Is your left leg, now three and a half years after this 
accident, does that still bother you? A Yes. 

Q Can you describe how it bothers you to the jury and 

the Court? A Well, it just is gnawing and 
25 aches, and when I sit a lot, and climbing steps, 

up and down, it doesn’t feel like it bends as freely 
as the other one does. It feels tight. 

Q Did any of the physicians you saw order anything 
for you to wear on your knee? A Yes. 

Q What was that? A <A kneecap, a rubber band, 
whatever you call it; a kneecap, I guess you call it. 

Q Who prescribed that, if you remember? A Dr. 
Thurston. 

26 MR. SMITH. If your Honor please, and ladies 

and gentlemen of the jury, Plaintiff’s Exhibit 2 is 
a receipt from the Gibson Company, dated June 14, 1961, 
in the name of Mrs. Davis, one kneecap, $4.75, sales tax 
10 cents, total $4.85. 


* * * * 


WA 


Q Now, did Dr. Thurston, while he was treating you, 
did he send you for any examinations? A Yes, he did. 

Q To whom did he send you? What type of doctor? 
A It was a bone specialist. 

Q Do you remember where his office was and who 
he was? A On Rhode Island Avenue, I think. 


* * * * 


27 Q Is this the bill that was rendered to you by 
Dr. Hunter? A Yes. 


* * * * 


The total bill was $40, and the balance remaining 
unpaid is $30. 


* * * * 


BY MR. SMITH: 


Q Now, Mrs. Davis, were you ever sent to another 
orthopedic doctor or bone doctor? Were you re- 


28 ferred to him for examination? A Yes. 
Q Were you referred to Dr. J. Robert Gladden? 
A Yes. 


* * * * 


MR. SMITH: Plaintiff’s No. 4 is a bill from Dr. J. 
Robert Gladden, and the, 1822 Fourth Street, Northwest, 
in the amount of $50. 


* * * * 


29 Q Now, Mrs. Davis, I know it is hard to recall 
things, but do you recall approximately how long 

you visited Dr. Thurston for some treatment—for exam- 
ination and treatment? I think you testified you started 
there in the early part of 1961? A Yes. 

Q Do you recall how long you went to Dr. Thurston? 
A To the latter part of the year. 

Q What kind of treatment did he give you? A He 
gave me electric treatment. 
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Q Electric treatment? Can you describe it to the 
Court and jury? A Well, it was some sort of a machine 
that he used on myself, my hip, I don’t know the name 
of it. 

Q Did he do any thing about your knee and your 
neck? A Yes. He gave me needles in my arm to re- 
lieve the pain. 

Q Now, did there come a time when you stopped going 
to Dr. Thurston? A Yes. 

Q Of your own accord? A Yes. 

Q Do you know about when it was? A Maybe six 

months or a year or So. 
30 Q Now, when was the next time you sought 
medical help, and will you tell the Court and jury 
the circumstances about this? A Well, one night I was 
having headaches and I was just throbbing and aching. 

Q And where were you throbbing and aching? 
A On my knee and my left side and back, and I went 
to bed early that night, and it was late that night, and 
I was up and down, and maybe ten or eleven, something 
like that, I asked my husband— 

Q Was the pain severe on this occasion? A Yes. 

Q What did you do? A About ten or eleven, I 
asked my husband to take me to the hospital. 

Q What hospital is that? A Washington Hospital 
Center. 

Q Did he take you there? A Yes. 

Q And tell us what happened. A Well, I think 
when we went over there, they said it was an emer- 
gency, and then we had waited and waited, and the nurse 
came up and gave me a sedative, and finally they got 
around to ask me about my trouble, and I explained it 

to them. 
31 Q What did you tell them? A I was telling 
about my headaches and pains. 

Q Did you show them where the pains were? 
A Yes. I showed on my head, and left side, and my 
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knee and back, and the doctor, when I explained to the 
doctor, he said he didn’t take care of that, he wasn’t that 
kind of doctor, and he told me to come back the next day, 
and he told me to come back to the clinic. 

Q Did you go back the next day? A Yes. 

Q What happened the next day? A Well, we went 
through the routine again, and the last one, the doctor, 
he sent me to a lady, and she gave me a list of names. 

Q And were they names of doctors? A Yes, it was 
names of bone specialists. 

Q How many names did she give you? A It was 
three, I think, on the list. 

Q And did you select one of the three to go to? 
A Yes. 

Q Where was he located? A He was located on 
Sixteenth Street. 

Q Is that the address that was given you? 

A Yes. 
32 Q What was his name? A Dr. Ormandy. 

Q Did you then go to see Dr. Ormandy on Six- 
teenth Street? A Yes, but when I went there he had 
moved to, his office out to Arlington, and I called a cab 
from there and then I went out there. 

Q In other words, you went to the address that the 
hospital had given you? A Yes. 

Q On Sixteenth Street, and you found he had moved 
his office to Arlington, Virginia? A Yes. 

Q Did you visit him in Arlington, Virginia? 
A Yes, I did. 

Q And what did he do? A Well, he examined me 
and he gave me a needle and’ then he sent me back to 
the hospital. 

Q Back to what hospital? A Washington Hospital 
Center. 

Q What did you do back there? A He sent me back 
to get x-rays and blood tests. 

Q Were you billed for those x-rays? A Yes. I were. 


* * * * 
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33 MR. SMITH: This, ladies and gentlemen of 
the jury, is Plaintiff’s Exhibit 6, which has been 
admitted into evidence, and which you will have an oppor- 
tunity to examine. 
This is from the Washington Hospital Center, a bill 
for $35.25. 


* * * * 


Q Now, to go back to Dr. Thurston, did Dr. Thurston 
order any thing for you for your pack? A Yes, he did. 
Q What did he order for your back? A He ordered 
a—it was a girdle, a surgical girdle. 
'  Q As a result of that did you purchase a surgical 
girdle? A Yes. 
Q And did you wear that surgical girdle? A Yes. 


* * * * 


$4 MR. SMITH: Ladies and gentlemen, this is a 
receipt of the Gibson Company, 917 G Street, 
Northwest, to Mrs. Annie Davis, 5018 Hunt Street, One 


Lumbar Support, $16.50, sales tax 33 cents, total $16.83. 
Cash $5.67, balance due of $11.16; ordered by Dr. Thurs- 
ton. 


* * * * 


35 Q Mrs. Davis, I show you Plaintiff's Exhibit 
8, which has been admitted in evidence, and ask 
you if this is the corset which you purchased and wore 
in accordance with the instructions of Dr. Thurston? 
A Yes, it is. 
Q Now, how long did you wear this corset? A Well, 
I wore it until I got a new one. 
Q How high up on you did this corset or girdle go? 
A. It comes up to this far (indicating). 
Q Now, do you still wear a supportive brace on your 
back? A Yes, but it is not that type. 
36 Q What is the difference between the type you 
wear now and this one? A This one is a little 
more comfortable. 
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Q My question is: The one you wear now is more 
comfortable? A Yes. 

Q But what is the difference, so the jury will under- 
stand? A It is smaller. 

When you say smaller, it is smaller in width or 
heighth? A In both. 

Q Explain to us what you mean. Does it come up on 
you? A No, it doesn’t come as high, just around my 
waistline here. 

Q For your lower spine? A Yes, it doesn’t come 
under my arms. 

Q This came up under your arms? A Yes, about to 
here (indicating). 

Q Tell us why you were unable to continue wearing 
this corset. A When I wore this at work, my work 

was sitting and sewing, and I am constantly push- 
37 ing and pulling material this way, heavy and light 

material, and it drug me in my back, and I had 
to sit straight with it on, and so when I would twist like 
that, it would irritate under my arms. 

Q But you still wear a supportive brace? A It is 
not a regular brace, but it is a support. It helps me. It 
holds me together more. 

Q Now, prior to June 15, 1960, the day of this acci- 
dent, had you ever worn any brace or corset of any 
kind? A Not a corset but a girdle. 

Q Had you ever worn any kind of back brace? A 
Not like that. 

Q What is the difference between the girdle and the 
type of back support you had? A This one has stays 
to hold it stiff, and you cannot bend in it like you can the 
other. 

Q What type of support do you have now on this? A 
Well, I have what you call a waist girdle. 

Q Can you describe it to the jury so they will know 
what you now wear? A It has smaller stays in it. 
It bends whenever I bend. It doesn’t stick in my shoulder 
or under my arm. 
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Q It is not like a normal girdle, is it? Does it have 
stays? A Not like that. It has smaller stays. 
38 Q Smaller stays? A Yes. 

Q How long have you been wearing that? A 
Well, I got it after I stopped wearing this. 

Q When did you stop wearing this? Do you recall? 
A I don’t know, but sometime last year, during the sum- 
mer. 

Q During the summer of 1962? A Yes. 

Q How long had you worn it before you stopped 
wearing it? A I wore it up until, I wore it over a year, 
I think. 

Q Overayear? A Yes. 

Q I will show you Plaintiff’s Exhibit 9, a dress and 
I will ask you to identify this. A This is the dress 
that I was wearing the day that I was in the accident, 
and my dress was ripped in the back here (indicating). 

Q Is that the tear in the dress? A Yes. 

Q This tear is in the rear of the dress? A Yes. 

Q In the back of the dress? A In the back 
39 of the dress, yes. 

Q Now, you say that you went to Dr. Thurston 
until the latter part of, as best you recall, the latter part 
of ’61 or early ’62. Why did you stop going to Dr. 
Thurston? A Well, I stopped because he told me—I 
asked him what caused these things, and he said the 
x-ray could not show any bone broken, and he said, some- 
times we just have to live with it. 

Q And then you, up until this incident, when you 
went to the hospital, you didn’t consult any other doctor? 
A No, I didn’t. 

Q Now, when you went to Dr. Ormandy, whose name 
was given to you at the hospital, the Washington Hos- 
pital Center, what were your complaints, what complaints 
did you have at that time, physical complaints? A Well, 
I was still aching and throbbing and headaches. 
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Q When you say aching and throbbing, I want you to 
tell the jury and the Court where you were aching and 
throbbing. A In my head. 

Q When you say your head, what part of your head? 
A On the left side of the head, and the lower part of my 
back, and on my sit-down. 

Q Well, now, can you describe either pain for us? 

Can you describe for the jury this pain? Is it here, 
40 is it a constant pain or sharp pain? 

Any kind of pain you have, I want you to de- 
seribe it. A In my head it feels like you have a tooth- 
ache or something like that, and it just throbs, a gnaw- 
ing headache, and the pain was constantly on my hip and 
knee, just nagging sort; sometimes real sharp pain. 

Q Well, when you say real sharp pain, what part of 
your body are you talking about? A Well, in my knee- 
cap, and my head and forehead. 

Q Well, what type of pain do you have in your back 
and in your neck? I want you to differentiate between 
these parts, your neck and the pain down here in the 
base of your spine. A Well, in my neck, it feels like, 
well, throbbing. 

Q It is throbbing? A Yes. 

Q And does it throb in the back? A From the back 
of my head, down into here, in my neck, and every time 
I turn my head, it sounds like something just, you know, 
popping like. 

I just don’t know. I can’t explain how it is. 

Q You complained about your whole left side. Can 

you explain to us now where that pain is, where it 
41 goes, as best you can? Tell us where you hurt 

now. Tell us where it is about your body. A In 
the lower part of my back. 

Q Where? A In the lower part of my back, and my 
knee, and right on my sit-down, and whenever I take off 
my clothes in the evening, the pain feels like it is throb- 
bing, just like that (indicating). 


* * * * 
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Q Mrs. Davis, you testified that you were off work 
from June 15, 1960, the day of this accident, until 
42 approximately September 16, 1960, the same year? 
A Yes. 
Q Is that the day you went back to work? A Yes. 
Q Where did you go back to work after the accident? 
Where did you work? A 911 E Street, Northwest. 


* * * * 


BY MR. SMITH: 


Q All right, now just a minute. 

Now, when you were able to go back to work, what did 
you do to try to secure work? A Well, I looked in the 
paper and went to the employment office. 

Q What employment office? A District Employ- 
ment Office. 

Q And you registered at the District Employ- 


43 ment Office? A Yes, sir. 

Q Mrs. Davis, did you register at the District Em- 
ployment Office? A Yes, I did. 

Q And as a result of that registration, did you get 
a letter from the R.C.M. Burton Company, by whom you 
are now employed? A Yes, I did. 


* * * * 


44 BY MR. SMITH: 


What was your wage with Burton & Com- 
45 pany? A Dollar and fifteen cents an hour. 


* * * * 


MR. SMITH: Plaintiff’s Exhibit No. 11, which has 
been admitted in evidence, are various receipts from drug- 
stores for medicines and prescriptions for Mrs. Davis. I 
don’t know the total, but they represent $4, $4.40, $2.00— 
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THE COURT: Do you have the total amount there, 
approximately? 
46 MR. SMITH: I will give you the total on sum- 
mation. I don’t have it here, sir. 
I will read them off, $4, $3.90, $2, $4.40, and $4. 


BY MR. SMITH: 


Q Now, Mrs. Davis, how did you travel back and forth 
to the doctor’s office? A I beg your pardon? 

Q How did you travel back and forth to the doctor’s 
office? A By bus and by cab, and my husband. 

Q Can you approximate the amount of money you 
spent on transportation to and from doctors? A Well, 
I guess around, close to around $50, maybe. 

Q That would be your approximation; you have no 
record of it? A No, I don’t have any record of it. 


* * * * 


CROSS-EXAMINATION 
BY MR. COLLINS: 


Q Mrs. Davis, I understand after the accident 
47 that you went to see Dr. Statom? A Yes. 
Q And you saw him from time to time that 
summer? A Yes. 
Q Was the last time you saw Dr. Statom in Septem- 
ber some time? A I don’t know what month. 


* * * * 


Q Then I understand you went to Dr. Cannaday? 
A Yes. 
48 Q Dr. Statom wasn’t your family doctor? 
A No, he wasn’t. 
Q Was Dr. Cannaday your family doctor? A No. 
Q And I gather from these receipts that you saw Dr. 
Cannaday four times? A Yes, I saw him. 
Q Did you go back to Dr. Statom then after you saw 
Dr. Cannaday? A No, I didn’t go back. 
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Q Then you went to see a Dr. Smith, Thomas Smith, 
didn’t you? A Dr. Smith, yes. 

Q And he was a specialist, wasn’t he? A Yes. 

Q You saw him only once, didn’t you? A Yes. 

Q He didn’t ask you to come back, did he? A No, 
he didn’t ask me to come back. 
Q Then I understand you saw Dr. Gladden? A Yes. 


* * * * 


49 Q How many times did you see Dr. Gladden? 
A I can’t recall. 
Q Did you see him once? 
This is a bill that has been introduced in evidence—and 
I am not trying to trick you on that, but the bill says 
that you saw him for a consultation once? A That is 
right. 
Q Did he ask you to come back? A No, he didn’t 
ask me to come back. 
Q Well, I understand you finally went to your family 
physician? A Yes. 
Q And his name is Dr. Thurston? A That is right. 
Q Dr. Thurston examined you, didn’t he? A Yes. 
Q And then did he ask you to see a doctor over at 
Freedman’s Hospital? A Freedman’s? I wouldn’t know 
where I was. He didn’t say anything. He didn’t name 
a single doctor at Freedman’s. 
50 Q Did you see a Dr. Anderson? A He sent 
me to a doctor, a specialist. 
He is a specialist? A Yes. 
You saw him how many times? A Once. 
Did he ask you to come back? A No. 


* * * * 
DIRECT EXAMINATION 


BY MR. SMITH: 


Dr. Ormandy, will you state your full name? 
Laszlo Ormandy. 
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Q You are a member of the medical profession? 
A Yes, sir. 

Q Where did you receive your schooling? A I re- 
ceived my medical degree in Hungary in 1936, and I 
received my physical training in Johns Hopkins Hospital 
at the Mayo Clinic in Rochester, Minnesota; and my 
orthopedic training at Duke University Hospital in North 
Carolina; Massachusetts General Hospital in Boston; and 
Childrens Hospital in Boston, Massachusetts. 

And I served in the United States Army as an ortho- 
pedic surgeon from 1944 to 1947; 

And I am a diplomate of the American Board of Or- 
thopedic Surgery; a fellow of the American Academy of 
Orthopedic Surgeons and a fellow of the International 
College of Surgeons. 

Q And do you specialize in orthopedic surgery, sir? 
A Yes, sir. 

Q And would you tell the Court and jury what ortho- 
pedic surgery is? What is that type of specialty? 

A Well, it is to correct injuries of tendons and 
57 muscles and bones. 

It involves all injuries besides such as infantile 
paralysis; correction of deformities; low back injuries, 
such as discs; and also dislocations and fractures. 

Where is your office located, Doctor? A At 3109 
North Tenth Street, Arlington, Virginia. 

Did you ever have an office in the District of 
Columbia? A Yes, I had an office for thirteen years 
at 1632 Sixteenth Street, Northwest. 

MR. SMITH: I would like to submit the Doctor as an 

ert witness, Your Honor. 

THE COURT: He is qualified. You may proceed. 


BY MR. SMITH: 


Q Dr. Ormandy, did you have occasion to examine a 
Mrs. Annis Davis, who sits here at the trial table? 
A Yes, sir. 
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Q Now, do you have your records with you pertaining 
to your examination of Mrs. Davis? A Yes. 

Q Would you tell the Court and jury how you came 
to examine Mrs. Davis? A Mrs. Davis was referred to 
me by the Washington Hospital Center on October 11, 

1962. 
58 When she came to my office she had the follow- 
ing complaints: She had a low backache; pain of 
the left sitting region; painful left knee; and a knot on 
the forehead on the left side. 

She also stated that on June 15, 1960 she was involved 
in a bus accident, at which time she was thrown from 
her seat. 

She stated that she was semi-conscious, that is, she was 
dazed following the injury, but she was not unconscious. 

She was seen in Dr. Thurston’s office in the beginning, 
and x-rays were taken soon after that of the pelvis, of 
the left hip and left knee, and they were all negative for 
fracture or dislocation. 

: At the time when she came to my office she had two 
major complaints, one, in reference to the low back, and 
the other one with reference to the left knee. 

With reference to the low back she had the following 
complaints: The low backache was aggravated by getting 
up in a sitting position; by prolonged walking; and also 
by bending over to pick up objects. 

She also had a radiating pain which radiated into the 
left thigh in the front and in the back, over the left sacro- 
iliacn joint, that is, on the elft side of the low back. 

Coughing did not influence pain but damp 
59 weather did, in discomfort. 
She had no numbness of her toes. 

She also stated that she had pain at night, she also 
mentioned the fact that by wearing a corset her pain im- 
proved a great deal. 

She was off of work from June to September 1960. 
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With reference to the left knee she had the following 
complaints: She had swelling, stiffness, and she also 
stated that the left knee gave way. 

The physical examination in reference to the low back, 
I will only quote the positive findings, not the negative 
findings: 

The rocking test, which consists of the following: The 
patient lies on her back, and the examiner, that is my- 
self, flexes the hips and the knees of the patient, and 
starts to create a tension over the lumbo sacral spine, in 
the low back, and this produced pain. 

The left Patrick test was also positive of the left— 

THE COURT: Now, Doctor, you will have to explain 
that to the jury. 


BY MR. SMITH: 


Q How do you spell that? A P for Patrick, just like 
P for Patrick in Patrick. 
60 The patient lies on her back, and the left heel 
is placed by the examiner on her right knee, thus 
creating pain over the left sacroiliac joint, which is lo- 
cated over the left side of the low back, and this pro- 
duced pain. 

The sensory examination showed this— 

THE COURT: Wait a minute, Doctor. I don’t like 
to interrupt doctors, but you see you use medical terms 
all the time, you have to. 

Now, I think the Doctor ought to explain in layman’s 
language what these medical terms mean. 

You cannot assume, Doctor, that a jury of laymen, and 
even the Court, understands these things. 

Now, if you will stop and pause and say, that means 
this, so that the jury will understand. 

THE WITNESS: Yes, sir. 

THE COURT: All right, Doctor, repeat that again. 

THE WITNESS: The sensory examination, that 
means the examiner examines the patient with a pin, and 


380A 


he compares the sensation of both extremities, that is, 
the normal with the abnormal sides. 
And I found on the left side that there was some numb- 
ness around the left great toe. 
The reflexes were negative, that is, the examination of 
the knee jerks and the ankle jerks were negative. 
61 The left knee by examination was negative. 

On the 23rd of March, 1968, x-rays were taken 
at the Washington Hospital Center, including the low 
back and the left knee, and they were negative for frac- 
ture and dislocation. 

The working impression at that time was, number 
one, lumbo sacral strain or sprain. 


BY MR. SMITH: 


Q Well, now, just a minute, Doctor. 

When you say lumbo sacral strain or sprain, explain 
that in layman’s language. A That means the low back 
is surrounded by small ligaments and large muscles, and 
also large ligaments, and these ligaments and muscles and 
tendon attachments, and the muscles and the bones are 
pulled in the low back together, and the low back consists 
of several major parts, such as the lower end of the spine, 
in the middle; and the pelvic bone, on the left and right; 
and the bones which are connected with the joints are 
also surrounded by long and large ligaments, and also 
tendons; and any strain and stretch on the ligaments or 
tendon attachments of the muscles to the bones, we call 
strain or sprain. That was number one. 

Number two, I considered that the patient had internal 

derangement of the left knee. That is a big word 
62 for everything that occurred within the knee joint. 

It could be a torn cartilage; it could be a torn liga- 
ment of the knee. 

MR. COLLINS: Your Honor, I object to what it could 
be, because I understand that was the answer, what it 
could be. 
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THE COURT: All right, I will sustain the objection 
to that. 

THE WITNESS: At this time I am just expressing 
my working impression. 

MR. COLLINS: I appreciate that, Doctor, but I ob- 
ject to it. 

THE COURT: All right, the objection is sustained. 

Just what you found, Doctor. 

THE WITNESS: Number three, sprain of the left 
knee. 

Number four, possible bursitis of the left ischial tuber- 
osity. 

Now, the ischial tuberosity is the left sitting bone. 

MR. COLLINS: I object to that, Your Honor, on the 
basis of possible. 

THE COURT: Doctor, you cannot deal in possibilities. 
Anything might be possible. The question is, what was 
probable. 

THE WITNESS: Yes, sir. 


BY MR SMITH: 


63 Q Well, would you say your number four im- 
pression was a probable impression, Doctor? 

MR. COLLINS: I object to that. 

THE COURT: That is a leading question. 

Whatever he has in his report there. 

All right, let us proceed. 

THE WITNESS: The patient returned to my office on 
the 20th of March, 1968, and at that time she complained 
of the following: She stated that her low back pains were 
still present as they were before, and she also had pain 
of her left lower extremity. 

She stated that her left knee complaint became worse, 
and at that time she also stated that walking up and 
down or kneeling produced pain, and she had difficulty 
in kneeling. 

She also stated that she had swelling below the knee 
joint, which was also painful. 
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Physical examination at that time showed that the tibial 
tuberosity was— 


BY MR. SMITH: 


Q What is that, Doctor? Explain that to the jury. 
A This means, this is the kneecap. This is the knee 
joint here, and the tibial tuberosity is this knot here, 

just below the knee joint, about two inches below 
64 the knee joint, and that was tender to pressure. 
The recommendation at that time was a surgical 
corset, that was number one. 

Number two, physiotherapy, including postural exercises 
to the back. These exercises are re-educating the low 
back muscles, and they, in other words, I wanted the 
patient to use her own corset muscles, that is, the back 
muscles and the abdominal muscles. 

I also recommended physiotherapy to the left knee. 

And the bursa of the left ischial tuberosity was blocked, 
that is, the bursa is a little sack which is between the 
bone and the tendon attachments to the muscles, which 
is filled up with fluid. 

Q Could you demonstrate to the jury just where that 
is? A That is on the sitting bone, right here (indicat- 
ing), and you can put your hand here and you can feel 
the firm boney prominence. 

Q Will you continue, Doctor? A Now, at that time, 
when this report went in on April 18, 1963, I felt that 
the prognosis was guarded at the present time. 

THE COURT: What do you mean by prognosis? 


BY MR. SMITH: 


65 Q What is that? A That means that I 
wanted to express my opinion with reference to 
what to expect following treatment in this particular case. 
The guarded meant that I didn’t know exactly what the 
end result of this case would be. 
Again, I have to state, it was on the 18th of April, 
1963. 
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Q Was that the last time you saw the patient? 
A No, I saw her — 

Q In connection with this report? These complaints? 
A Isaw Mrs. Davis on the 14th of August, 1963, and 
at that time, according to my records, my impression was 
stereostitis of the tibia, and that means the tibia, which 
is this bone in here (indicating), of the leg, the big bone, 
and the bone has a shell, just like an orange has a peel, 
and the shell of the tibia, this bone, I felt it was in- 
flamed and that is why the patient had this discomfort 
in that area, just below the knee joint, the knot you feel 
here, and it was tender to pressure. 

Q Now, Doctor, assuming that this patient, Mrs. 
Davis, prior to the accident referred to in the history she 
gave you in June 1960 had not had any of these com- 
plaints prior to that time, and assuming that she was 

involved in this accident, and that she was thrown 
66 to the floor, as she described, and she developed 
these complaints after the accident, would you then 
attribute these complaints to the accident? A Yes, sir. 


* * * * 


Q I would like to ask another question. What is your 
bill for services, Doctor? I want you to testify as to 
your bill for medical services rendered the plaintiff. 
A It was for the treatment $125, and for the written 
report, $40, and that is $165, and there was credited me 
$15, which is $150 left. 


* * * * 


Q Doctor, you first saw this lady on what date? 
67 A The 11th of October, 1962. 

Q And I understand at that time that she told 
you she had been under the care of Dr. Thurston at one 
time? A Yes, sir. 

Q She said the accident happened in June 1960? 
A Yes, sir. 

Q Did you contact Dr. Thurston with respect to this 
lady? A We tried to get certain x-ray reports, and 
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my office nurse contacted several people to get x-ray re- 
ports, also x-rays, and as you can see, we received x-ray 
reports. 

Q No; my question was: Did you contact Dr. Thurs- 
ton? A I didn’t talk to Dr. Thurston, but I have to 
make additional notes, that my office nurse contacted 
these doctors, that is, Dr. Thurston, to get x-ray reports 
from him, and the x-ray films from him, but instead of 
the x-ray film we received these x-ray reports. 

Q Well, am I correct, you did not talk to Dr. Thurs- 
ton? A No, I did not talk to him. 

Q Now, you were aware of the fact that this lady had 
also seen Dr. Robert Gladden, were you not? A If I 
haven’t got it on my record, I don’t know. 

Q Do you know Dr. Robert Gladden? A Yes, I 

know him. 
68 Q He is an orthopedic surgeon in this city? 
A Yes, sir. 

Q Did you know that this lady had seen Dr. Francis 
Smith? A It is not on my record, sir. 

Q Do you know Dr. Francis Smith? A Yes. 

Q He is an orthopedic surgeon of this city, isn’t he? 
A Yes. 

Q Did you know this lady had seen a Dr. Anderson 
at Freedman’s Hospital? A Oh, yes, I knew that. 

Q Did you know that she had seen him? A Yes, 
sir. 

Q And what is his specialty? A Orthopedic surgery. 

Q And did you discuss this with Dr. Anderson? 
A No, I did not. 

Q You mentioned that you knew that she had seen 
him? A Yes. 

Q Had you seen his report? A Yes, I saw his re- 
port. 

Q His report disagreed entirely with yours, didn’t it? 

A Well, I will have to make a statement, sir, we 
69 don’t disagree, we have difference of opinions. 
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Q Well, it was his opinion that he could find 
absolutely nothing the matter with this lady, wasn’t it? 
A As TI recall it, he said he could not substantiate the 
patient’s objective findings with his objective examination. 

Q As a matter of fact, he said: I cannot find any- 
thing to substantiate this lady’s complaints? A Yes. 

Q Did you talk with him about that? A No, I did 
not. 

Q Did you talk with any of the doctors that had seen 
this lady before you did? A No, I did not. 

Q Don’t doctors usually consult with other doctors 
who have seen the patient? A No, not in all cases. If 
the patient is sent by a certain physician, then I am ob- 
ligated to the physician to send him a report, but other- 
wise we are not obligated to anyone. 

Q I am not talking about obligation. You are en- 
gaged in the business of trying to help people, are you 
not? 


MR. SMITH: Now, I object to this line of questioning. 


* * * * 


val Q Doctor, I notice in your notes you sent this 
lady over to the Washington Hospital Center Cen- 
ter for x-ray? A Yes, sir. 

Q And you told us that the x-ray report said that 
there was nothing the matter with the bones and the 
joints, or the sacroiliac, or the hip, but they also showed 

that there was nothing the matter with the soft 
12 tissues, didn’t they? A Yes, sir. 
Q Now, soft tissues are what? A Soft tissue 
consists of anything that is not bone. 

Q Such as cartilage? A In other words, the skin, 
and subcutaneous tissue, the ligaments, the cap of the 
joint. 

Q And muscles? A Muscles, everything, but I have 
to add one more thing. 

Q All right. A I have to add one more thing for 
clarification. If you want to get—if you want to see soft 
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tissue live, then you have to ask for a special x-ray 
technique, and which is called the soft tissue technique, 
but I don’t expect to see any soft tissue abnormality 
when you just take x-rays of the bone. 

Q But you neglected to tell this jury and this Court, 
when you told about those x-rays, that the report came 
back to you, no abnormality of any soft tissues, didn’t 
you, Doctor? You left that out? A I quoted that there 
was no factual implication. 

Q And you did not mention, when it went on to say, 
any abnormality of any soft tissue, did you, Doctor? 
A No, because I already quoted that. 


* * * * 


77 DIRECT EXAMINATION 
BY MR. SMITH: 


Q Doctor, will you please keep your voice up so every- 
body can hear you, and will you tell us your full 
78 name, sir? A William L. Statom. 

Doctor, are you a licensed physician, a prac- 
ticing physician in the District of Columbia? A Yes, 
sir, I am. 

Q How long have you been so? A Hight years. 

Q What was your medical training, sir? Where did 
you receive your medical training? A In the Harring- 
ton Medical College in Nashville, Tennessee. 

Q Doctor, did you, in June of 1960, have occasion to 
treat Mrs. Annis Davis, who sits here to my right? 
A Yes, I did. 

Q Will you please tell the Court and jury what were 
your medical findings on that date as to Mrs. Davis? 
A May I use my records? 

Q Yes, sir, you may. A Mrs. Davis was brought 
to my office by one of her relatives, I believe. 

She had been involved in an accident, an automobile 
accident. 
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When I examined her, she was complaining of head- 
ache and dizziness and generalized muscular and 
79 bone and joint pain. 

Upon examination, I found a large contusion of 
the left frontal area in which there was a large swelling 
with the area generally tender. 

Q Doctor, will you explain to the jury what is a con- 
tusion? A A contusion is a soft tissue injury inflicted 
by a blow or some form of trauma. 

Q Trauma is some force, is that correct, sir? 
A Yes, sir. 

Q Will you continue, please, Doctor? A Another 
finding was a contusion of the left inner leg, just below 
the knee. This area was not swollen but it was markedly 
tender. 

Q Now, Doctor, will you tell us which knee that was? 
A The left knee. 

Q The left knee? A Yes. 

Q Will you point out to the jury what part of the 
knee you are speaking of? A Yes. 

Q Will you do that for the Court and jury? Swivel 
your chair around and show the jury. A It was right 

in here (indicating). 
80 Q Thank you, Doctor. Please continue. 
A Another finding was a contusion of the left hip, 
the outer surface of the left hip, the middle portion. This 
area was not swollen but it also was markedly tender. 

In addition to this, there was generalized muscular 
soreness or tenderness but without any specific findings. 

Q Did you make an examination of the muscles of 
Mrs. Davis at that time? A Yes. 

Q Did you make an examination of the musculature 
of Mrs. Davis? Did you make an examination at that 
time? A Yes. 

Q Please state your findings on that. A The cervical 
muscles were markedly tender and spastic. 
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Q Where are they? A They are the muscles in the 
neck and shoulder. They run from the side of the neck 
down to the shoulder, on each side. 

Both sides were tender and spastic, but the left was 
more markedly so. 

Q What do you mean by spastic, sir? A Spasm 
refers to an involuntary contraction of a skeletal muscle 

which has been injured or has some form of 
81 disease present. 

Yes, sir. Please continue, sir. A The mo- 
tion of her head and neck was—she could move her head 
completely normally, although it was somewhat painful. 

Rotation of her head to the right was markedly pain- 
ful, more so than to the left. 

I found no evidence of any spinal injury to the cervical. 

Q When you say you found no evidence, explain to 
the jury what you mean by that. A By no evidence of 
spinal injury, we mean that there was no paralysis or 
loss of control or loss of function of any of the organs 
served by the nerve elements that arise from the cervical 
spine in this area. 

Q All right. Will you continue, Doctor? What was 
your diagnosis at that time? A Well, the diagnosis 
made by me at that time was as follows: Strain, cervical, 
acute, bylateral, traumatic. 

Q Now, Doctor, pause there and explain to the jury 
in layman’s language, so we can all understand you, we 
are not medical people, and explain what that means. 
A That means that she has received a strain to the mus- 

cles of the neck on each side, that the strain was an 
82 acute process, that is, it was a recent onset, and 

that more than likely it was due to some form of 
trauma. 

Q Yes, sir. A The second diagnosis is contusion or 
bruise of the left frontal area, this area here (indicating). 
Also of recent onset, probably traumatic. 
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The third diagnosis is post-traumatic cerebral syndrome, 
that is, headache with dizziness, allegedly due to trauma, 
to recent trauma to the head. 

The fourth diagnosis is contusion-strain—a combination 
of contusion and strain of the left front chest muscle. 

The fifth diagnosis is contusion of the left thigh. 

And the sixth is contusion of the upper left inner pre- 
tibular knee area, which also was traumatic, and of sud- 
den, of recent onset. 

Now, is that the part that you demonstrated to 
us? Is that the injury that you demonstrated, the knee? 
A Yes. 

Q What type of treatment did you prescribe and give 
Mrs. Davis for these injuries? A She received anal- 
gesics for the pain, and I also prescribed muscle relaxants. 
‘A muscle relaxant is a medication that you take internally 

to relieve the spasm of an acutely injured or in- 
83 flamed muscle. 

She was given diathermy, and she was told to 
use heat at home, a hot water bottle or a heating pad, or 
some form of heat to the affected areas. 

Especially, those were the therapeutic measures em- 
ployed in treating her. 

Q Now, did you send Mrs. Davis for x-rays, for an 
x-ray examination? A Yes, sir. 

Q Where did you send her for this? A To Dr. Hun- 
ter. 

Q And is Dr. Francis Smith in Dr. Hunter’s office? 
A Yes, he is. He was at that time. 

Q Was the report on these x-rays positive or nega- 
tive? A The x-ray was negative. 

The x-rays were negative? A Yes, sir. 

Q After these x-rays, did Mrs. Davis continue to see 
you? A Yes, she did. 

Q Did she continue to have these same complaints as 
previously? A Yes, the complaints essentially were the 
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same. However, as time progressed the complaints 
84 became more referable to the left knee, and the 
other symptoms seemed to get better. 

However, she complained, continued to complain of the 
left knee and that adjacent area. 

Q Now, Doctor, did you refer her to any other physi- 
cian, other than Dr. Smith or Dr. Hunter’s office for 
x-rays? A Yes, I did. 

Q Who was that? A Dr. Lawrence Cannaday. 

Q Dr. Lawrence Cannaday? A Yes. 

Q Doctor, do you have a record to show what dates 
you saw Mrs. Davis? A Yes, I do. 

Q Will you tell us? Do you have a record of it there? 
A Yes. 

Q Will you tell us that, sir? A Read the dates I saw 
her? 

Q Do you have a written record of it? A Yes, I 
have. 


Q May I see that, please? A Yes. 


85 Q I wish you would read the dates that you 
saw her. A They were as follows: June 15, 16, 
17, 18; 20, 21, 22, 23, 25, 28, 1960. 

July 1, 8, 15, 28, 1960. 

August 5, 12, 28, 1960. 

September 6, 14, 23, 1960. 

She was also seen October the 18th, 1960, at which 
time I referred her to Dr. Cannaday’s office for his evalu- 
ation of her condition at that time. 

Q And what is your bill, sir? What is the amount 
of your bill, sir? A $177. 


* * * * 


86 Q I understand that you last saw this lady in 
September 1960, and then in October saw her one 
time for the purpose of sending her to Dr. Cannaday? 
A Yes. 
Q I take it you haven’t seen her since then? A Yes, 
T have. 
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Q For this incident? A Partially for this incident. 

Q Do you have a record of that? A Yes. 

Q I wonder if you would show it to me, please. Are 
these your notes? A Part of them. I saw her the 18th 
of July 1963. 

Q This last July? A This July. 

Q This July? A Yes. 

Q And you say it was partially for this? 
87 A Yes. 

Q But you had not seen her from October 
1960? A Not until this last visit, I had not. 

Q I take it in October of 1960 you were of the opinion 
that she was going to get over her problems that she had, 
weren’t you? A In September I was, when I saw her 
prior to her referral to Dr. Cannaday. 


* * * * 


Q Doctor, counsel asked you about the last time you 
saw Mrs. Davis in October 1960, and you said it was 


partially in connection with this incident? A Yes. 
What did you mean by that? 
MR. COLLINS: That date was 1963, I believe. 
THE WITNESS: Sixty-three. 
MR. SMITH: October. 


BY MR. SMITH: 


Q What was the last date you testified in an- 
88 swer to his question, that you saw her, what was 
the date? A Prior to July? 

Q No; after October 1960. A It was July 18, 19638. 

Q July of this year? A Yes. 

Q And what was that in regard to? A She dis- 
cussed the pain she was having in the left knee with me 
and she also discussed some of the treatment she had re- 
ceived since seeing me, having been referred by Dr. Can- 
naday to another orthopedic doctor, and I believe she had 
a cold at the same time, and I also treated that. 


* * * * 
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89 DIRECT EXAMINATION 
BY MR SMITH: 


Q Will you state your full name, Doctor? A Roger 
G. Thurston. 

Q And are you a licensed medical practitioner in the 
District of Columbia? A Yes, sir, I am. 

Q What type of medicine do you practice? A Gen- 
eral practice of medicine. 


* * * * 


90 Q Now, Doctor, did you ever have occasion 
to examine Mrs. Annis Davis, who sits to my right 
here? A Yes, I did. 

Q Did you bring with you your reports of your medi- 
cal office pertaining to your examination and treatment 
of Mrs. Davis? A Yes, I have brought them. 

Would you examine the records of your office and 
tell us when, if you ever, treated Mrs. Davis, or that she 
ever consulted you regarding injuries sustained in an 
accident on June 15, 1960? A Yes. 

Q Now, will you please tell the Court and jury what 
your records disclose as to your examination and treat- 
ment of Mrs. Davis, and when was the first time? 
A The first time—you are talking about the first time 
I saw her subsequent to the accident? 

Q Yes,sir. A The first time that I saw Mrs. Davis 
subsequent to the accident was on April 11th of 1961. 

Q Now, what did you observe or what was your 
91 diagnosis at that time? What was your finding? 

A Lobtained a history from Mrs. Davis as to why 
she was there, which she gave me as completely as pos- 
sible, and then I conducted a complete physical exam- 
ination of her. 

Q What was the history that you have, sir? A Shall 
I read it from my notes? 

Yes, sir. A Mrs. Davis told me that in June of 
1960 at about 9:00 or 9:30 in the morning she was a 
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passenger on a bus when two D. C. Transit buses collided 
on Sixteenth Street, as one bus passed the other. 

She was riding in the bus that was doing the passing, 
and in this collision she was thrown from her seat to 
the floor and receiving injuries of her head. She said a 
knot appeared. And injuries of her left neck, shoulder, 
her back on the left side, the upper and lower region of 
her back; 

Her buttock, her hip, her lift thigh, and the underside 
of her knee. 

She told me that she was possibly knocked unconscious 
because she only remembers being picked up from the 
floor. 

She told me that she went to a doctor for emergency 
care and was transferred to two subsequent doctors fol- 

lowing her initially seeing the first doctor. 
92 X-rays have been made of her and have been 
reported negative. 

The first doctor she saw was Dr. Statom, the second 
doctor she saw was Dr. Cannaday, and the third doctor 
she saw was Dr. Francis Smith, and someone had re- 
ferred her to Dr. Hunter for x-rays of her. 

She told me that the last time she had seen a doctor, 
that is, prior to the April 11, 1961 visit was at about 
Thanksgiving time of 1960. 

She related to me that Dr. Cannaday gave her heat 
treatment, and I have a note that apparently Dr. Smith 
saw her on consultation, because I know him to be an 
orthopedic surgeon. 

X-rays, and again I made another note, x-rays made 
by Dr. Hunter were negative. 

But in spite of all this treatment, she was still suffer- 
ing with pain up and down her left side and with head- 
aches. 

Following the recording of this history from Mrs. Davis, 
I did a physical examination, a complete physical exam- 
ination, and the findings I felt were positive related to 
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the back in the upper region, pain was elicited on deep 
percussion, that is, a thumping of her back in the 
93 region of the left shoulder blade. 
Also, pain was present in the lower back region 
on deep thumping or deep percussion, as we call it. 

Also there was a tender area involving the cheek of 
her buttock on the left. 

The left knee was very painful and tender just beneath 
the left kneecap. Spasm was not appreciated. 

That states the findings that I found on April 11, 1961 
when I saw Mrs. Davis. 

Q Now, Doctor, what did you do after making these 
findings? What did you do by way treatment of the 
condition? A Well, I gave her—well, I was at a dilem- 
ma just how to handle Mrs. Davis, seeing her for the 
first time ten months after the accident, and I decided 
on a course of hydroculator treatment. 

THE COURT: What is that, Doctor? 


BY MR. SMITH: 


Q What is that? A Hydroculator treatment is the 
use of wet packs on the areas involved. 

Q Where did you apply your wet packs? In what 
area on Mrs. Davis, Doctor? A I applied them to her 
back and her knee. 

Q Now, did you refer her to Dr. Smith for an 
94 orthopedic examination? A I did not refer her 
to Dr. Smith for orthopedic examination. 

Q Did you refer her to anybody for an orthopedic 
examination? A Yes. 

Q Who was that? A I referred her to Dr. Gladden 
or his associate. 

A And was there a report for positive or negative 
findings? A As I recall, the report was negative. 

Q Now, what did you do after you found that the 
report was negative? What did you recommend to Mrs. 
Davis? A Well, after I referred her to Dr. Gladden 
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and received the negative report, I only saw her once 
subsequent to my referral to him, and at that time it was 
on March 31, 1962. 

I made this referral to Dr. Gladden on March 5th of 
1962. 

Q Then you saw her again on March 3ist, 1962? 
A Yes, sir. 

What were her complaints at that time? A On 
March 31st, 1962, she was complaining of pains in her 
back on walking and going up and down steps. 
95 She was having trouble or, that is, pain with her 
knees on bending, going up and down steps. 

She told me that she had a stiffness in the morning 
when she got up, and that she had a catch, which I have 
in quotation marks, in her left hop. 

She also told me that she was quite nervous and had 
been emotionally upset since the accident. 

Q Did you prescribe any sort of supportive brace for 
her? A Yes, sir, I did. 

Q What type of brace did you prescribe? A I pre- 
seribed a back brace. 

Q And what was the last time you saw her, from 
your records, Doctor? A March 31, 1962. 


e * 2 e 
97 MR. SMITH: I think the doctors testified, the 
previous doctors, that the x-rays were negative. 
THE COURT: Negative for what, fracture, or what? 
MR. SMITH: Well, I will ask the Doctor. 


BY MR. SMITH: 


When the reports were negative, what were they 
negative for? A The x-rays were negative for frac- 
tures and dislocations and any boney deformities or 
growths. 


* * * * 


98 Q Doctor, had you ever treated Mrs. Davis 
prior to this accident? A Yes, sir. : 


46A 


Q Were you the family doctor for the Davis family? 
A Yes, sir, I suppose I was. 

Q And when was the last time, prior to the time about 
which you have testified, that you had seen Mrs. Davis? 

A May 14, 1955. 
99 Q What was her complaint at that time? A 
Her complaint on May 14, 1955 was a pain in her 
right wrist. 

Q Did you ever treat her for any pains in the left 
side or her head or her back or left knee? A I am 
sorry, would you restate the question? I want to look 
through here to make sure. 

Q Did she ever visit you prior to the time about which 
you have testified, about the complaint she had at that 
time, to her head and the left side and the knee? A The 
first time I ever saw Mrs. Davis was on March 20, 1948, 
and at that time she didn’t have any complaints relative 
to the places she has complained of since the accident. 

On September 14, 1948, I attended Mrs. Davis for sub- 


jective complaints of headaches and substernal chest pain. 


* * * * 


100 MR. COLLINS: May I have that date, Your 
Honor, in 1948, for headaches? 
THE WITNESS: On September 14, 1948. 


dl * * * 


Q All right, you may go ahead. A On May 22, 
1950, she was in for something not even remotely con- 
nected to any complaints related to the accident. 

Q Was that 1950? A May 22, 1950. 

I saw her again June 24, 1954, the same condition for 
which she was in on May 22nd of ’50. 

I saw her July 1, 1950 at which time she told me that 
she had not had the prescription filled from her previous 
visit and that she had a headache, which has been pres- 
ent since June 27, 1950. That was the complaint on 
July 1, 1950. 
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My diagnosis or my positive finding as to the cause of 
this headache was a state of low blood pressure, hyper- 
tension as we call it. 

On October 12, 1950, she came into my office with 
101 subjective complaints of headaches. 
Q What was that date, sir? A October 12, 


1950. 

At this time my diagnostic, or my opinion as to the 
cause of the headaches was the objective finding of low 
blood pressure again. 

On August 21, 1951, she was in my office for the same 
condition, low blood pressure, with subjective symptoms 
of headaches and a feeling of nausea in the morning, and 
absence of feeling in one of her toes. 

At this time she was quite concerned about her head 
because a friend of hers had had a brain tumor, an x-ray 
of her skull was advised, and that was August 21, 1951. 

Q Well, Doctor, did she have any complaints prior to 
your examination for the injuries regarding this accident 
that were to the left side of her and pertained to the 
same injuries, other than headaches? A No, sir. 

Q Now, did you take her blood pressure, Doctor? A 
Yes, sir, I did. 

Q How was her blood pressure when you last exam- 
ined her? A When I last examined her on March 31, 
1962, her blood pressure was normal. 


* * * * 


102 Q During your period of examination and 
treatment of her for the injuries sustained in the 

accident, did you periodically take her blood pressure? A 
Yes, I did. 

Q How was it during that period? A It ranged 
normal. 

Q Doctor, is it your opinion that the injuries she 
complained of were the result of the accident as described 
to you by the plaintiff? A Yes, sir. 
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Q And is it your opinion that she could have the 
symptoms she complains of regardless of the negative re- 
port, the x-ray negative report? A Yes, sir. 

MR. SMITH: Thank you, sir. That is all. 


CROSS-EXAMINATION 
BY MR. COLLINS: 


Q Dr. Thurston, you sent this lady out not only for 

x-rays but for consultation with an orthopedic surgeon, 
didn’t you? A Yes, sir. 

103 Q And that was someone from Dr. Gladden’s 
office? A Well, I referred her to Dr. J. Robert 

Gladden but his associate saw her. 

Q That is Dr. Anderson? A Yes, sir. 

Q I believe you told us earlier that at one time you 
had seen this lady before the accident of 1960, and that 
she had an absence of feeling in her toe? 

I don’t know whether I wrote down the date. A Yes. 

Q I understand that, and you may have answered this 
question, but did you use the word dilemma with respect 
to treating this lady? A Yes, sir, I did. When I saw 
her in August—I mean, April 11, 1961. 

Q And that is the first time that you saw her? A 
Yes, subsequent to her accident. 

Q Yes. Subsequently you sent her to Dr. Gladden and 
she was seen by one of his associates? A Yes. 

Q And his name was Dr. Anderson, wasn’t it? A 
Yes, sir. 

Q And you sent her there, did you not, Doctor, for 

some help in evaluating what this lady’s problem 
104 was, didn’t you? A I wanted assistance, yes. 
Q And you learned, or you got back from them 
not only a negative x-ray report but a negative report, 
didn’t you? A The report was negative. 

Q And as a matter of fact, when you saw this lady 

you could never find any reason for her complaints, 
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could you? A I wouldn’t say that I could not find any 
reason for her complaints. I felt these were complaints, 
but I was in a dilemma and I could not nail down any one 
thing. 

Q I appreciate that. And after she went to see this 
specialist and you had the benefit of his evaluation, did 
she ever come back to you again? A Yes, she did. 

How many times? A I saw her once after she 
had seen the orthopedic surgeon to whom I had referred 
her. 

Q And never again after that? A I haven’t seen 
her since then. 


* * * * 


105 Q Doctor, was it after she had seen the or- 

thopedic surgeon that you recommended the corset? 

I am not sure I asked you that. A It was prior to my 
referral to him that I recommended a back brace. 

Q Doctor, did you ever recommend anything of that 


sort for the knee? A I don’t remember. I don’t know 
if I did or if I didn’t. 
* * * * 
Q Doctor, this lady was never hospitalized as a result 
of this accident, was she? A Not to my knowledge. 


* * * * 


106 ANNIS DAVIS 


* * * * 


DIRECT EXAMINATION 


* * * * 
107 Well, I show you Plaintiff’s Exhibit 2, which 
is a receipt from the Gibson Company for $4.85 
for a kneecap. Is that the kneecap? A Yes, it is. 


* * * * 
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110 IRA DAVIS 


called as a witness by the Plaintiff, and, being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. SMITH: 


Q Mr. Davis, will you state your name to the 
111 Court and jury? A Ira Davis. 

Q Where do you live? A 5018 Hunt Street, 
Northeast. 

Q Where are you employed? A Naval Ordnance, 
White Oaks, Maryland. 

And you are the husband of Mrs. Davis who sits 
at counsel table? A Yes, I am. 

Q The plaintiff in this case? A Yes. 

Q How long have you been married to Mrs. Davis? 
A Since 1946. 

Q Directing your attention to June 15, 1960, the day 
on which Mrs. Davis was in a D. C. Transit accident, and 
prior to June 15, 1960, I wish you would tell me, what 
was the condition, the general condition of Mrs. Davis’ 
health, as you observed her, her health and her mental 
attitude? A She was in perfect health as far as I 
know. I know she didn’t have to go to the doctor for any- 
thing. She didn’t suffer with no pains or nothing. 

Q Well, now, after June 15, 1960, did you notice 
any change in her physical and mental attitude? A 
Yes, I did. 

Q Physical condition and mental attitude? A 
112 =Yes. 

Q What was it? Will you explain to the Court 
and jury? A She suffered with her head, and her hip, 
and her leg bothered her for quite some time, and she 
still suffers with it. 

I had to carry her to the doctor, at one time, anyway, 
up to the George Washington Hospital Center one night, 
and she woke me up and was fussing. 
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Q Do you know about when this was that you carried 
her to the George Washington Hospital Center? A I 
don’t know the exact date, but I know I have taken her 
up there. 

It was just before this that she went out to see Dr. 
Ormandy. 

Q How long did you stay at the Center that night? 
A Close to four o’clock I left. 

Q Inthe morning? A Yes, sir. 

Q And did you go back the following day, take her 
back the following morning? A I taken her back the 
following morning, and she got information about some 

doctor to see, and so she picked out Dr. Ormandy. 
113 Q What time did you arrive back at the hos- 

pital the following morning? A We were there 
around eight, I guess, somewhere around there. 

Q Do you recall in the morning how long you stayed 
there before you were referred to Dr. Ormandy? A We 
stayed just before twelve, I imagine, something like that. 

MR. SMITH: Thank you, Mr. Davis. That is all. 

THE COURT: Do you have any questions? 


CROSS-EXAMINATION 
BY MR. COLLINS: 


* * * * 


114 THE COURT: Well, Dr. Thurston’s bill is 
$149? 
MR. SMITH: Yes, sir. 
THE COURT: All right, it is received. 


* * * * 


MR. SMITH: That is the Plaintiff’s case, Your Hon- 


or. 
THE COURT: Do you have any evidence, Mr. Col- 
lins? 
115 MR. COLLINS: I do, Your Honor, but as I 
informed the Court and counsel, Dr. Leonard T. 
Peterson is unable to be here. 
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THE COURT: Do you have a report that you want 
to read? 
MR. COLLINS: Yes, sir. 


* * * * 


MR. COLLINS: This is a report of Dr. Leonard T. 
Peterson, who is an orthopedic surgeon, and his office is 
at 1712 Eye Street, Northwest. 

The report is dated June 11, 1968. It is entitled 

116 Orthopedic Report on Mrs. Annis Davis, age 40 

years, and the address is 5018 Hunt Street, North- 

east, Washington, D. C., and that her employer is Burton 
and Son. 

The date of the examination is May 24, 1968, and then 
he has a notation that the history taken from Mrs. Davis 
at that time was this: 

Mrs. Davis stated that she was injured about June 15, 
1960 when she was riding a bus which collided with 
another bus on 16th Street near the Woodner Hotel. She 
stated she was thrown from her seat to the floor but she 
was not unconscious and had no lacerations. 

She saw a physician the same day who found evidence 
of cervical strain and contusion of the forehead, chest, 
and left thigh. 

She lost about three months from her work after the 
accident and occasional time thereafter for medical care. 
She has been under the care of several physicians, the last 
one being Dr. Ormandy, who she sees at intervals of two 
to three weeks. 

Past History: Past history indicates there has been 
no serious illness or injury. She has two children. 

Present Complaint:—and this is as reported to him 
by Mrs. Davis—Gnawing pains in the back— 

MR. SMITH: I object to his comments, Your 
117 Honor. I think he should read the report. 
THE COURT: What did he say? 
MR. SMITH: He said this is reported by Mrs. Davis. 
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THE COURT: All right, the jury will understand 
that. You may p: 

MR. COLLINS: Present Complaint: Gnawing pains 
in the back, hips and left knee. Occasional headache. 
Some symptoms daily with occasional pain at night. 

Examination: She was moderately obese, weighing 
180 pounds; her posture was good, and gait was normal. 
She was able to walk on her heels or toes and perform 
a full knee bend. 

Contour of the back and neck was normal, and there 
was no muscle spasm or tenderness of the back or neck. 
She had full range of motion of the cervical and lumbar 
spine, and full movement of all extremities. 

There was an area of slight tenderness on the anterior 
aspect just below the left knee. 

Muscle tests, sensation, reflexes and straight leg rais- 
ing tests were normal. 

X-rays: It is noted that she has had previous x-rays 
including films at the Washington Hospital Center March 
23, 1968, where the lumbar spine and left knee were 

found to be negative. 
118 Discussion: Mrs. Davis incurred strain and 
contusion involving the head, chest, left leg and 
back. She has slight residual symptoms. The examina- 
tion and x-rays are considered normal. 

It is my opinion that she does not require treatment, 
and she has no permanent residual disability. 

Signed, Leonard T. Peterson, M. D. 


* * * * 
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119 CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen of the 
jury, it now becomes the duty of the Court to instruct you 
as to the law that will govern you in your consideration 
of the evidence in this case and in your deliberations. 

It is your responsibility, of course, to accept the law 
from the Court and apply the law to the facts in the 
case. 

Now, this is a very simple case. There is only one 
issue in this case. The principal issue in this case now 
is whether or not, as a result of the accident, that the 
defendant, the Transit Company, admits was their fault, 
whether the plaintiff suffered any injuries and damages 
as a result of that accident, and if so the extent of her 
injuries, pain and suffering, and any money damages. 

Now, the only way you can resolve that question in 
your mind is to weigh the evidence presented on the wit- 
ness stand here by the witnesses, the testimony of the 
plaintiff and the testimony of all the other witnesses, and 
determine in your own mind by that testimony the credi- 
bility and the weight of the evidence, whether you believe 
the plaintiff’s testimony or not, or if the testimony of any 
witness was exaggerated, to what extent it was exagger- 
ated, and all those factors you may take into considera- 
tion. 

If you believe that any witness has knowingly 
120 testified falsely in this case as to any material 

fact, the truth of which that witness could not 
have been reasonably mistaken, then the jury is at liberty, 
if you see fit to do so, to disregard all of the testimony 
of that witness. 

You should also take into consideration the demeanor of 
the witnesses while testifying, whether they impressed 
you as truth-telling individuals, whether they had an ac- 
curate memory and recollection of what transpired or 
happened, whether they had an interest in the outcome 


55 A 


of the case, and any other matters which you might de- 
cide that are important in reaching your conclusion as to 
whether the witness was telling the truth or telling a 
falsehood. 

Now, as I said, the defendant has admitted liability 
in this case. In other words, it has admitted that they 
were negligent, but they say that it is up to you, the 
Court will tell you, it is up to you to decide what dam- 
ages, if any, the plaintiff is entitled to receive. 

Did she receive the injuries that she claimed she re- 
ceived? Were they as serious as she claimed they are? 
These are all questions for you to decide from the evi- 
dence in the case. 

Now, you have heard the testimony of some doctors on 
the stand, and this is the law with respect to an expert, 

who are generally known as expert witnesses. A 
121 person who by education, study, and experience 

has become an expert in any science, art or pro- 
fession and who is called as a witness may give his opin- 
ion as to any such matter in which he is versed and 
which is material to the case. You should consider such 
expert opinion and weigh the reasons, if any given for it. 

You are not, however, bound by such an opinion. You 
may give it such weight as you deem it is entitled to re- 
ceive, whether that be great or slight, and you may reject 
it if in your judgment the reasons given for it are un- 
sound. 

Now, an expert may give his opinion based upon a 
hypothetical question. Such a question is one put by an 
attorney to the witness, wherein he asks the expert wit- 
ness to assume certain facts, which usually the attorney 
putting the question maintains have been shown by the 
evidence in the case, and then to give an opinion on a 
particular issue based upon such assumed facts. 

Now, it is the duty of the jury to say whether such 
assumed facts have been shown by the evidence in the 
ease; if any such assumed facts have not been to your 
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mind been proven in the case, then that is a matter for 
you to consider in deciding what credit the opinion is 
entitled to which is based on such assumed facts. 
In weighing the testimony of the experts, it is 
122 proper for you to consider all the surrounding cir- 
cumstances as to each witness, there opportunity 
of knowing about the matters concerning which they testi- 
fy as experts, and their willingness to expound fairly 
with reference to their expert knowledge. While you 
should consider the opinions of the experts, you are not 
bound, however, to follow their conclusions. 

Now, you may consider the question of an award of 
damages to the plaintiff only if you find from the weight 
of the evidence or from the preponderance of the evi- 
dence that the defendant was guilty of negligence, and 
that question has been resolved already, but you must 
further find that that negligence of the defendant was 
what is known as the proximate cause or the direct cause 
of any injuries or damages that the plaintiff received. 

In other words, it is up to the jury to decide from the 
evidence whether or not the negligence, and we assume 
for the purposes of this case that negligence has been 
established, that someone was at fault, either the driver 
of the bus that this plaintiff was on, or the other driver, 
that somebody was at fault, and the Transit Company, 
of course, owns both buses, and you must decide whether 
that negligence was what is known as the proximate 
cause or direct cause of any injuries complained of by 

the plaintiff while on the witness stand, or any 
123 money damages she might have suffered. So, there- 
fore, that is really the crucial issue. 

Did she receive these injuries that she talked about, and 
the doctors had discussed? This is a matter for you to 
decide from the evidence in the case. 

Now, in such event, the plaintiff has the burden of proof 
of establishing by a fair preponderance of the evidence 
those damages which were proximately caused by the de- 
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fendant’s negligence, and she may recover only those 
damages which you find from the evidence have resulted 
from the defendant’s negligence. 

In computing the amount of damages, you will con- 
sider the plaintiff’s out-of-pocket expenses for medical 
services and any other additional expenses which she 
might have incurred in connection with time lost from her 
employment, and also you may include compensation for 
her pain and suffering, if any. 

If you find that the plaintiff sustained permanent in- 
juries, then you may, in fact you should in your verdict 
include an appropriate sum as compensation for the per- 
manent injuries that you find she sustained. 

Of course, I do not mean that in your verdict you must 
particularize or itemize all these matters. Your verdict, 

if it is for the plaintiff, will be for a specific lump 
124 sum that you will specify, but in arriving at that 

sum, you may consider all the items I have enum- 
erated in the light of all the evidence. 

Now, all you have to do in this case, ladies and gentle- 
men of the jury, is to look at this case objectively and try 
to return a fair and impartial verdict which will do jus- 
tice to the parties in this case and to your oaths and con- 
sciences as jurors in this case. 

After all, the real purpose of a trial of any case is to 
ascertain what the truth of the problem is or the matter 
in issue, and when you arrive at the truth, and the only 
way that you can find out what the truth is in this 
case or any other case, is to weigh and listen to the 
testimony of the witnesses on the witness stand. That is 
‘where you get the truth from. 

Closing arguments made by counsel for the plaintiff 
and defendant serve a very useful and important func- 
tion. However, if the attorneys who argue the case to you, 
if their recollection of the evidence differs from your 
recollection, it is your recollection that must govern. If 
they draw certain inferences and deductions from the 
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testimony of the witnesses, and if those inferences differ 

from the inferences you draw from the testimony, of 

course, it is your inferences and the inferences that 

125 you draw from the evidence which must govern. 

The questions propounded by counsel on both 

sides to the witnesses, those questions are not the evidence 

in the case. The evidence is what did the witnesses say 
in answer to the questions. 

Now, look at this matter objectively without any feel- 
ing of sympathy, bias, or prejudice for or against either 
party to this litigation. 

Whatever your verdict is in this case, whether it be for 
the plaintiff or for the defendant, it must be the unani- 
mous verdict of all twelve of the jurors, that is, all twelve 
of you must agree on the amount of money that the 
plaintiff is entitled to receive. 

All right, will counsel approach the bench. 


(Thereupon, counsel approached the bench and the 


following occurred :) 


THE COURT: Do you have any objection to any part 
of the charge, Mr. Collins? 

MR. COLLINS: I am sorry, I do. You mentioned, 
which I think was a mistake, that the jury could find and 
make an award for permanent injuries. 

THE COURT: The only reason I said that is that I 
think that there was some testimony, by way of a report 
of Dr. Peterson, that she had—I forget the language 

used. 
126 MR. SMITH: It was slight residual. 

MR. COLLINS: Well, now, Dr. Peterson’s report is 
that she has no permanent injury, that she has nothing 
permanent. 

He said she has slight residual symptoms. 

There is no claim for that, and there is no substantia- 
tion for it. 
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THE COURT: I think that there are some cases that 
hold that you do not have to have medical testimony. 

If these injuries persisted from the time of the accident 
to the present, the jury has a right to take into considera- 
tion in their own mind whether they might be present at 
some time in the future. 

I don’t think that you need medical testimony. However, 
you have your objection. 

Do you have any requests for further instructions? 

MR. COLLINS: No, Your Honor. 

THE COURT: Do you have any objection to the 
Court’s charge or any further requests for instructions? 

MR. SMITH: No, sir. 

THE COURT: No requests for further instructions? 

MR. SMITH: No, sir. 


(Thereupon, counsel resumed their places in the 
courtroom and the following occurred :) 


VERDICT AND JUDGMENT 


(Filed October 29, 1963 
Harry M. Hull, Clerk) 


This cause having come on for hearing on the 25th day 
of October, 1968, before the Court and a jury of good and 


lawful persons of this district, to wit: 


Miss Helen D. Uhrin 
Mrs. Aubrey H. Johnson 
Mrs. Adlumia R. Browne 
Mrs. Bertha D. Pleasant 
Miss Delta C. Barker 
Paul R. Ellis 


Mrs. Ruby M. Wilson 
Manuel D. Armstrong 
Vincent P. Anthony 
Christopher C. Lewis 
Mrs. Armittie P. Grant 
John P. Wildman 


who, after having been duly sworn to well and truly try 
the issues between Annis Davis, plaintiff and D. C. 


Transit System, Inc. (a corporation), defendant, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 29th day of October, 1963, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to her by the defendant by reason 
of the premises is the sum of eleven thousand dollars 
($11,000.00) 


WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of eleven thousand dollars 
($11,000.00) together with costs. 


Harry M. HULt, Clerk, 


By ANNE W. LYDDANE, 
Deputy Clerk. 
JUDGE JOHN J. SIRICA, 
Presiding 


MOTION FOR NEW TRIAL 


Comes now the defendant, by and through its attorney, 
pursuant to Rule 59, Federal Rules of Civil Procedure, . 
and moves this Court for a new trial and as reason there- 
for states: that the Court committed prejudicial error in 
charging the jury that they could find that plaintiff had 
sustained permanent injury and award her damages there- 
for; and, that the verdict in this case is so excessive and 
so out of proportion to the extent of the injuries and dam- 
ages established by the evidence that a miscarriage of 
justice has resulted all as more fully appears in the at- 
tached affidavit and memorandum of points and authori- 
ties which is attached hereto and made a part hereof. 


Hocan & HARTSON 


By Jeremiah C. Collins 
JEREMIAH C. COLLINS 
Attorneys for Defendant 
800 Colorado Building 
Washington 5, D. C. 


Certificate of Service 


A copy of the foregoing motion and attached memo- 
randum of points and authorities and affidavit was mailed, 
postage prepaid, this 31st day of October, 1963, to Robert 
T. Smith, Esquire, 910 - 17th Street, N.W., Washington 
6, D. C., Attorney for Plaintiff. 


HoGan & HARTSON 


By Jeremiah C. Collins 
JEREMIAH C. COLLINS 
Attorneys for Defendant 


ORDER OVERRULING MOTION FOR NEW TRIAL 


Upon consideration of the motion filed hereby by the 
defendant, for a new trial, it is this 7th day of Novem- 
ber, 1963, ordered that said motion be, and the same is 
hereby overruled. 

Harry M. Hut, Clerk 


By Anne W. Lyddane 
Deputy Clerk 


Jupce JoHN J. Sinica, Presiding 
* * * * 
NOTICE OF APPEAL 


Notice is hereby given this 5th day of December, 1963, 
that defendant D. C. Transit System, Inc., hereby appeals 
to the United States Court of Appeals for the District of 


Columbia Circuit from the judgment of this Court en- 
tered on the 29th day of October, 1963, in favor of plain- 
tiff against defendant and from the denial on November 
7, 1968, of defendant’s motion for a new trial. 


Hocan & HARTSON 


By Jeremiah C. Collins 
JEREMIAH C. COLLINS 
Attorneys for Defendant 
800 Colorado Building 
Washington 5, D. C. 
Please serve: 
Rosert T. SMITH, Esquire 
910 - 17th Street, N. W. 


Washington 6, D. C. 
Attorney for Plaintiff 


BRIEF OF APPELLEE 


Guited States Court of Appeals 


FOR THE DISTRICT OF Cocoa CIRCUIT 


No. 18,330 


D. C. TRANSIT SYSTEM, INC., 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States C rs ie ROBERT T. SMITH 
for the Bers reat : se a & : 428 Barr Building 
910: 17th St., N.W. 
Washington, D. C. 


Appellant, 


Appellee. 


Atiorney for Appellee . 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


Did the trial court properly submit the issue of permanent injury 
to the jury where the evidence showed that the plaintiff still suffered from 
her injuries at the time of the trial, approximately three and a half years 
after the accident. 


From the evidence adduced at the trial, was a verdict of $11,000 
excessive under the circumstances. 


( iii ) 
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SUMMARY OF ARGUMENT 

ARGUMENT 

CONCLUSION 
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GAinited States Court of Sippeals 


FOR THE DISTRICT OF Se CIRCUIT 


No. 18,330 


D, C. TRANSIT SYSTEM, INC., 
| Appellant, 


“Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE 


| 

COUNTER STATEMENT OF THE CASE : 
Appellee generally agrees with appellant's statement of the 

case with the following clarifications and additions: 


Appellee states that appellee ceased seeing Dr. Statom in leseotam 
ber of 1960, whereas the fact is’that she saw Dr. Statom in October of 
1960 at which time he referred her to Dr. Cannady. The record fur- 
ther shows that Dr. Statom also saw the appellee in July of 1963, par- 
tially in connection with injuries sustained in the accident involved in 
this case (J.A. 41A). The appellee was examined by Dr. Leonard T. 
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Peterson on June 11, 1963 at the request of the appellant. The report of 
Dr. Peterson which was read to the jury reveals that atthat time he found 
that the appellee still had residual symptoms from the injuries received 
in the accident which happened on June 15, 1960, about three years before 
his examination (J.A. 52A, 53A). Dr. Lazlo Ormandy to whom the appel- 
lee was referred by the Washington Hospital Center (J.A. 18A, 19A) in 
October of 1962 stated that in April of 1963 his prognosis was guarded 
and in August of 1963 he made a further diagnosis of ostereotitis of the 
tibia. The appellee claimed permanent injuries at the pre-trial of this 
case and maintained that position at the time of trial. Neither counsel 
for the appellant nor counsel for the appellee submitted any prayers for 
instruction to the Court. The only objection to the Court's instructions 
was made by the appellant after the Court had instructed the jury. 


SUMMARY OF ARGUMENT 


The Court properly instructed the jury on permanent injuries. Medi- 


cal testimony as well as the testimony of the appellee and her husband sub- 
stantiated appellee's contention that she continued to suffer from her in- 
juries at the time of trial, approximately three years after the acci- 

dent which caused the injuries. 


ARGUMENT 


I. 


On June 11, 1963, three years, lacking four days, from the date of 
the accident in which appellee was injured, she was examined by Dr. Leo- 
nard T. Peterson on behalf of the appellant. Dr. Peterson for reasons 
best known to the appellant was not present at the trial to testify. How- 
ever, in his written report which was read to the jury, Dr. Peterson ad- 
mitted that this one examination he made of the appellee three years af- 
ter the accident did reveal that she had residual symptoms which he de- 
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scribed as slight. He made no prediction as to when or how long these 
residual symptoms would persist and made no recommendation as to any 
type of treatment that might cause them to disappear. In contrast to Dr. 
Peterson's statement, the jury heard from Dr. Lazlo Ormandy that he 
first saw the appellee in October of 1962 and last saw her in August of 
1963. His diagnosis was lumbo sacral strain or sprain and internal de- 
rangement of the left knee. His prognosis was guarded. In addition to 

this testimony, the jury had the benefit of the appellee's testimony from 
the witness stand some four months after her examination by Dr. Peter- 
son. The residual symptoms which he described in his report as slight 
were anything but that from the description of them as given by the plain- 
tiff. As late as October of 1962 the plaintiff was in such pain that she had 
her husband take her to the Washington Hospital Center late at night where 
she remained until 4:00 A.M. and returned the following morning and again 
awaited for many hours until she was referred to Dr. Ormandy by the hos- 
pital who advised her that she needed to consult an orthopedic specialist. 


Although x-ray reports failed to reveal any abnormalities, the jury 
heard Dr. Roger C. Thurston testify that the appellee's complaints were 
caused by the accident and that the complaints could exist in spite of the 
negative x-rays (J.A. 48A). | 


I. 


There is no basis for the appellant's contention that the verdict in 
this case was motivated by sympathy, bias or prejudice. The appellant 
had out-of-pocket expenses of $1,166.31. She was an honest, straightfor- 
ward witness who described her physical condition before and after the 
accident involved with clarity and truthfulness. The jury had every right 
to believe her description of the suffering she had undergone for a period 
of approximately three and one half years since the date of the accident 
and which she was still undergoing at the time of trial. The verdict would 
not have been excessive even if she had been entirely relieved of her symp- 
toms at the time of trial. That she still had symptoms was substantia- 
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ted even by the statement of appellant's doctor. The jury certainly had 
the right to believe the appellee's version of her symptoms rather than 
Dr. Peterson's version of them. The rule in this jurisdiction on grant- 
ing a new trial on the grounds of an excessive verdict is clearly set out 
in Preston v. Safeway Stores, 106 U.S. App. D. C. 114, and McWilliams v. 
Lewis, 75 App. D.C. 153. These cases hold: 


What constitutes an excessive verdict is not to be tested by 
the sum that the Judge would have awarded had he been the 
trier of the facts, and that fact that he might have allowed 
an amount smaller than was granted by the jury is not itself 
sufficient to warrant a new trial. 
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As to the Court's instructions on permanency of appellee's injuries, 
the appellee submits that the Court followed the law in this jurisdiction. 


In the case of Washington Railway & Electric Company v. Cullember, 


39 App. D.C. 316, 320, 326, this Court sustained the submission of per- 
manent impairment of hearing to the jury although the only evidence on 
the point was that the plaintiff's hearing was still impaired at the time of 
trial two years after the accident. In the case of Utilities Co. v. Wadley, 
44 App. D.C. 176, 181, a physician testified that a sprain may last a life- 
time but there was no prediction that the plaintiff's sprain would. How- 
ever, the plaintiff's pain continued "at times" two years after the accident. 
In this case this Court sustained submission of the question of permanence 
to the jury and stated: 


"Cases in other jurisdictions also have permitted an infer- 
ence of permanence to be drawn without expert prognosis 
from the nature of the injury and its continuance to the time 
of trial and this although the injury is not visible or tangi- 
ble.” 


In the case of McWilliams v. Lewis, 75 U.S. App. D.C. 153, 125 F. 2d 200, 
there was only slight evidence of permanency, but substantial evidence 
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that six years after the accident at the time of trial she was stil suffer- 
ing from its effects, this Court held that a jury might infer permanency 
from such persistence. : 


CONCLUSION | 


The medical evidence clearly shows that the appellee na suffering 
from residual symptoms approximately three years after the accident. 
Dr. Ormandy, the last doctor to examine her before trial, testified that 
his prognosis at that time was guarded. The appellee's testimony was 
that she was in pain every day and at the time of trial was still Redutved 
to wear a back support for relief of pain in that area. Considering the 
fact that appellee was rendered unconscious or semi- conscious at the 
time of the accident and the nature of her injuries, to wit, strain, cervi- 
cal, acute, bilateral, traumatic, contusion of the left frontal area, post- 
traumatic cerebral syndrodrome-headache with dizziness, acute, severe, 
contusion-strain, upper left anterior chest wall, acute, traumatic, contu- 
sion, left thigh, acute, traumatic, contusion, upper left inner pretibial 
area, acute, severe, traumatic, and that severe symptoms still | existed up 
to the time of trial three years and four months after the accident, the ap- 
pellee submits that the instruction of the Trial Court on the question of 
permanency was entirely justifiable and the verdict of the jury | reason- 
able under the circumstances. 


Respectfully submitted, 
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